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The State of Neto Hampshive

MERRIMACK COUNTY SUPERIOR COURT

IN THE MATTER OF THE LIQUIDATION OF
THE HOME INSURANCE, CO.

Docket No.: 217-2003-EQ-00106
ORDER

The Insurance Commissioner of the State of New Hampshire, as Liquidator of
the Home Insurance Company (the “Home”), moves for the Court to establish a final
deadline for the amendment or submission of claims to the Home’s estate (the “Claim
Amendment Deadline”). Along with his motion, the Liquidator has filed a Proposed
Order specifying a date and procedural requirements for amending claimants to follow.
A number of policyholder priority creditors object. These are the Catholic Foreign
Mission Soc. of America, Inc. a/k/a the Maryknoll Fathers and Brothers (the “Maryknoll
Society”) and three worker's compensation claimants—Patricia Erway, Edward Crosby,
and Howard Campbell (the “Worker's Compensation Claimants”).! In addition, a
number of non-policyholders object. These are former Home employee Linda Faye
Peeples, David Axinn, in his capacity as Special Deputy Superintendent of the New
York Liquidation Bureau (the “NYLB"), and several insurance entities reinsured by the
Home (the “AFIA cedents”). The objecting AFIA cedents are: Catalina London, Ltd. and

Catalina Worthing Ins. Ltd. (the “Catalina Group”); the German branch of Zurich Ins.,

1 U.S. Steel Corp. and MW Custom Papers each also initially filed objections to the Liquidator's Motion for
Approval of a Claim Amendment Deadline but have since withdrawn their objections. (See List of Filings
that May Be Cited During Hearing at 2 n.3.) During the December 11, 2020 hearing on the Liquidator’s
motion, the Court learned that Johnson & Johnson also withdrew its objection.



P.L.C., and Wurttembergische Versicherung, A.G. (“Zurich and Warttembergische”);
Indemnity Marine Assurance Co., Nederlande Reassurantie Groep N.V., NRG Victory
Reinsurance Ltd., NRG Fenchurch Ins. Co., Ltd., New Zealand Reinsurance Co.,
Tenecom Ltd., Underwriters at Lloyd’s of London, Winterthur Swiss Ins. Co., and World
Auxiliary Corp., Ltd. (“Resolute”); and Nationwide Mutual Ins. Co. (“Nationwide”). The
Court held a hearing on this matter on December 11, 2020 and heard oral argument
from Ms. Peeples, the Maryknoll Society, and various objecting AFIA cedents. For the
following reasons, the Liquidator's Motion for Approval of a Claim Amendment Deadline
is GRANTED and the Court approves the Proposed Order.
. Background

The Home is a New Hampshire-domiciled insurance company incorporated in
1973. (Liquidator's Mot. Approval Cl. Am. Deadline (“Lig.'s Mot.”) at 3.) At its height,
the Home and its subsidiaries wrote insurance and reinsurance in almost all fifty states,
as well as Canada, Bermuda, Hong Kong, and the United Kingdom. (Id.) In the early
1990s, however, following financial difficulties, the Home stopped writing new personal
lines of business. (Id.) By 1995, the Home had stopped writing all business, including
commercial lines, with the exception of certain personal lines subject to mandatory
renewal in a few states. (Id.) The Court found the Home insolvent on June 13, 2003
and appointed the Liquidator to distribute the assets of the Home pursuant to RSA 402-
C, the Insurers Rehabilitation and Liquidation Act (the “Act”). (ld. at 1; Order of
Liquidation.) The Order of Liquidation established June 13, 2004 as the deadline for
filing claims to the Liquidator (the “Claim Filing Deadline”). (Order of Liquidation q (bb).)

On June 11, 2003, approximately one year in advance of the Claim Filing Deadline, the



Court issued an order approving notice of the liquidation and of the deadline to file.
(Order Approving Notice.) Since 2004, at least 20,785 proofs of claim have been filed
with the Liquidator, 19,695 of which had been resolved as of May 31, 2019. (Lig.’s Mot.
at 3-4.) These resolved claims represent a total allowed amount of $3.08 billion. (Id. at
4.)

Before entering liquidation, the Home had an unincorporated branch that
operated in the United Kingdom as part of an association of American insurance
companies known as the American Foreign Insurance Association (“AFIA™). (Id. at 3;
Zurich and Wirtembergische’s Obj. to Lig.’s Mot. at 7.) In 1984, Cigna bought AFIA
and, as part of the transaction, a subsidiary of Cigna, the Insurance Company of North
America (the “INA”), assumed the reinsurance obligations of the Home with respect to
AFIA by way of an assumption agreement. (Liquidator's Resp. to AFIA cedents’ Objs.
to Lig.’s Mot. (“Liq.’s Resp. AFIA”) at 3.) The assumption agreement contained an
insolvency clause requiring the INA to pay obligations directly to the Home or the
Liquidator in the event of the Home’s insolvency. (Id.) In 1999, Century Indemnity
Company (“CIC”) succeeded to the INA’s obligations. (Id.)

When the Home became insolvent in 2003, the AFIA cedents filed proofs of claim

in the liquidation, which were all held to be Class V claims. See In re Liquidation of

Home Ins. Co., 154 N.H. 472, 477 (2006) (“The claims of the AFIA Cedents . . . fall into

the “all other claims’ category of Class V.”); see also RSA § 402-C:44, V (defining a
Class V claim). The Liquidator resolved to access the excess reinsurance funds
available from CIC to increase the assets of the estate and, therefore, had an incentive

to quantify the extent of the AFIA cedents’ claims. (Liq.’s Resp. AFIA at 4.) However,



as the Liquidator determined that no creditors with claims below Class Il would receive
any proceeds from the Home’s estate, the AFIA cedents had no incentive to file and
prove their claims. (Id. at 3—4.)

To address the situation, the Liquidator proposed an arrangement, pursued
through various agreements and settlements between the Home estate and the AFIA
Cedents (“the AFIA Scheme”), whereby AFIA members agreed to cede their claims
under the reinsurance contracts they had with the Home while continuing to file and
quantify their claims with the Liquidator. (Id. at 4; Resolute’s Obj. to Liq.’s Mot. at 5.) In
exchange, the AFIA cedents received a share of the reinsurance collected by the
Liquidator from CIC. (Lig.’s Resp. AFIA at4.) On August 6, 2004, the AFIA cedents
entered into a Claims Protocol with CIC for the handling of AFIA claims in the
liquidation. (Id.) CIC challenged the AFIA Scheme in this jurisdiction, but the scheme
was upheld by the New Hampshire Supreme Court, which affirmed that (1) payments of
the Liquidator to the AFIA cedents pursuant to the AFIA Scheme constitute Class |
payments to distribute assets, (2) the payments are necessary to collect assets, and (3)
the scheme is fair and reasonable as it benefits Class Il claimants. In re Home, 154
N.H. at 481—490.

Under the Claims Protocol, the CIC, through its agent, ACE-INA UK Services Ltd.
("ACE-INA”"), would review claims and make recommendations to the Liquidator. (Lig.’s
Resp. AFIA at4.) ACE-INA'’s successor, Chubb International Services UK Ltd.
(“Chubb”), exercises this role today. (Id. 4-5.) If the Liquidator agrees with a
recommendation, a notice of determination is issued to the claimant pursuant to the

Court’s Claims Procedure Order. (Id. at 5.) If the claimant agrees with the



determination, the determination is presented to the Court in a Liquidator’s report of
claims and recommendations. (Id. at 5.) Once the determination is approved, CIC
applies any offsets it may have and makes payment to the Liquidator. (Id. at 5.)
Historically, claims by the AFIA cedents have significantly contributed to the estate and,
therefore, to the funds available for distribution to Class Il claimants. (See id. at 13.)
The extent of recovery available from any future claims, however, is disputed by the
parties. (ld. at 12.) The Liquidator's motion for a Claim Amendment Deadline would
foreclose future claims made pursuant to the AFIA Scheme. (See id. at 14.)
. Analysis

The Liquidator seeks to impose a Claim Amendment Deadline to ensure Class |l
creditors receive the full extent of available distributions in a timely fashion. The New
Hampshire Legislature directs the Court to “liberally construe[]” the Act so as to protect
the “interests of insureds, creditors, and the public generally, with minimum interference
with the normal prerogatives of proprietors.” RSA 402-C:1, lll-IV. The Act enumerates
a series of avenues to ensure the fulfillment of this statutory purpose, including
enhancing the “efficiency and economy of liquidation" and ensuring the “[e]quitable

apportionment of any unavoidable loss.” Gonya v. Comm'r, N.H. Ins. Dep't, 153 N.H.

521, 524 (2006) (citing RSA 402-C:1, IV(c)~d)). When appointing a liquidator to
administer the business of a domestic insurer, the Court transfers to such liquidator “the
title to all of the property, contracts and rights of action and all of the books and records
of the insurer” subject to liquidation. 402-C:21, I. Subject to the Court’s control, the
liquidator is empowered to take extraordinary steps to achieve the Act’s statutory

purposes, including to “[e]nter into such contracts as are necessary to carry out the



order to liquidate,” to “affirm or disavow any contracts to which the insurer is a party,”
and to “[e]xercise and enforce all the rights, remedies and powers of any creditor,
shareholder, policyholder or member.” 402-C:25, XVIll, XI. Thus, the Act “grants the
liguidator broad authority to administer liquidation proceedings.” In re Home, 154 N.H.
at 482.

The Act provides an enumerated order of distribution for the apportionment of
estate assets, which divides claimants into separate priority “classes,” numbered 1-X in
order of decreasing priority. See RSA 402-C:44. In general terms, Class | consists of
the “administrative costs” of liquidating the estate, Class Il of claims made by
policyholders of the insurer, Class lll of claims by the federal government, Class IV of
employee wages, Class V of “residual claims,” including those of state or local
governments, Class VI of judicial judgments, Class VI of interest on claims already
paid, Class VIl of miscellaneous subordinated claims, Class IX of preferred ownership
claims, and Class X of shareholder and other “proprietary claims.” Id. “Every claim in
each class shall be paid in full or adequate funds retained for the payment before the
members of the next class receive any payment,” and “[n]o subclasses” shall be
established. In re Home, 154 N.H. at 475 (citing RSA 402-C:44).

A. Objections of Class Il Policyholders

The Court first turns to objections filed by Class Il policyholders. Only four Class
Il policyholders have current objections to the Liquidator's proposed Claim Amendment
Deadline and, of those four, only one—the Maryknoll Society—presented oral argument
during the December 11, 2020 hearing. The Liquidator contends that the imposition of

a Claim Amendment Deadline would directly benefit Class Il policyholders and argues



that the interests of individual objectors in maintaining the estate open do not outweigh
the interest of Class Il claimants as a whole. During oral argument, he argued that the
absence of additional Class Il claimant objections, especially in view of the
sophistication of the Home’s Class Il creditors, suggests Class Il policyholders
recognize a Claim Amendment Deadline is in their interest.

i.  The Maryknoll Society’s Objection

The Maryknoll Society has a valid policy with the Home that provides coverage
for the period of 1970-1973. (The Maryknoll Society’s Obj. to Mot. Approval Cl. Am.
Deadline re The Home at 2.) Over the years, the Maryknoll Society has submitted
several claims to the Home to cover civil litigation expenses regarding alleged instances
of sexual abuse by Maryknoll Society personnel in Hawaii. (Id.) The Maryknoll Society
contends that, as the Hawaii Legislature has consistently extended the statute of
limitations for the filing of such claims, it risks losing coverage for litigation expenses
incurred in the event that the statute of limitations is further extended. (Id.) The
Maryknoll Society also argues that it has upheld its end of the bargain by paying all
premiums for the policy issued by the Home, and it is therefore entitled to seek
coverage in the event that an extension of the Hawaii statute of limitations for sexual
abuse results in further litigation expenses. (Id.)

The Court concludes that the effect of a potential extension of the applicable
Hawaii statute of limitations on the Maryknoll Society is far too speculative a concern to
outweigh the interests of other Class Il creditors in securing final distributions. Pursuant
to the Act, the Liquidator has broad authority to “[e]xercise and enforce all the rights,

remedies and powers of any creditor, shareholder, policyholder or member.” 402-C:25,



XVIIl. The Liquidator’'s motion to impose a Claim Amendment Deadline is an effort to
exercise such authority to protect the rights of Class Il priority creditors to a timely
disbursement of as large a portion of their insurance claim as possible. Without a Claim
Amendment Deadline, the Liquidator will be unable to distribute substantial estate
assets to Class Il creditors for the foreseeable future, as he will not know the full amount
of the Home’s liabilities and a reserve will be necessary for the continued administration
of the estate. (Mot. Approval Cl. Am. Deadline at 9.) The Liquidator’s interests in
protecting the rights of Class Il creditors should not yield to the Maryknoll Society's
individual interest in covering litigation expenses in the event of a change in the law.
The current Hawaii statute of limitations for sexual offenses during the relevant
coverage period expired on April 24, 2020. See Hawaii Rev. Stat. Ann. § 657-1.8(b)
(“For a period of eight years after April 24, 2012, a victim of child sexual abuse”
previously barred from initiating an action by expiration of the then-current statute of
limitations “may file a claim in a circuit court of this State against the person who
committed the act of sexual abuse.”) The Court has no way to know whether the Hawaii
Legislature will choose to extend the statute of limitations at some point after a Claim
Amendment Deadline is imposed. The Court does know, however, that Class i
creditors will not receive a final disbursement until the Liquidator can set a Claim
Amendment Deadline. Though the Maryknoll Society upheld its end of the bargain by
paying all premiums for the policy issued by the Home, so did all other Class Il creditors
entitled to recovery in this liquidation. Accordingly, the Court is not persuaded by the

Maryknoll Society’s objection to the imposition of a Claim Amendment Deadline.



ii. The Workers Compensation Claimants’ Objection

Each of the Workers Compensation Claimants filed a proof of claim with the
Liguidator more than a decade ago regarding particular injuries each suffered while
employed by the Home. (Liquidator's Resp. First Group Objs. Mot. Approval Cl. Am.
Deadline (“Resp. First Group”).) Ms. Erway’s claim was transferred to a guaranty
association in Michigan pursuant to Michigan’s Property and Casualty Guaranty
Association Act, Mich. Comp. Laws Ann. § 500.7901 et seq. (Id., Ex. A.) Mr. Crosby’s
claim was transferred to a guaranty association in Texas pursuant to chapter 462 of the
Texas Property and Casualty Insurance Guaranty Act, Tex. Code Ann. § 462.001. (Id.,
Ex. B.) Mr. Campbell’s claim was transferred to the NYLB in New York pursuant to N.Y.
Ins. Law § 7405. (Id., Ex. C.) Each of these guaranty associations has a duty to pay
certain obligations of an insolvent insurer that come within their respective acts’
definition of covered claims. The Liquidator denied Ms. Erway'’s claim in 2007, Mr.
Campbell's in 2008, and Mr. Crosby’s in 2009, each time citing the claimant’s ability to
pursue a remedy from the respective guaranty association instead of the Home’s estate.
(Id., Exs. A-C.)

Each of the objections of the Worker's Compensation Claimants is properly
addressed by the out-of-state guaranty associations handling their claims. Pursuant to

RSA 404-B:11, the Liquidator “shall be bound by settlements of covered claims by [an]

association or a similar organization in another state.” RSA 404-B:11, Il (emphasis
added). Because all three Guaranty Association Claimants have open claims before
guaranty associations in other jurisdictions, the Liquidator may not review any

unfavorable settlements of covered claims or provide an alternative venue to secure



relief for the injuries each suffered in the Home’s employ. Id. To the extent any of the
Worker's Compensation Claimants fears that a guaranty association will decline to
adjudicate his or her claim, a Claim Amendment Deadline will not affect the availability
of alternative relief from the Home liquidation. The Liquidator expressly states that the
sought Claim Amendment Deadline does not bar known claims, such that the Worker's
Compensation Claimants remain free to file proof of claims before any deadline to
preserve whatever rights they may have against the Home. (Resp. First Group 1 4-5.)
The Court is not persuaded, therefore, that the imposition of a Claim Amendment
Deadline would prejudice the rights of the Worker's Compensation Claimants, especially
to such an extent as would require a denial of the instant motion.
B. Objections of Non-Class Il Policyholders

The Court now turns to the objections of non-Class Il claimants. A number of
these objections were filed by Class V Claimants who provided oral argument during the
December 11, 2020 hearing. These include the objections of Ms. Peeples and of
various AFIA cedents. The NYLB, a non-claimant, has also filed an objection to the
Liquidator's motion. The Liquidator has submitted written pleadings in response to each
of these objections and highlighted them to the Court in advance of the hearing. (See
List of Filings that May Be Cited During Hearing at 1-5.)

i. Ms. Peeples’ Objection

Ms. Peeples was continuously employed by the Home from September 1986 to
November 1990. (Ms. Peeple’s Obj. dated Apr. 1, 2010; Referee Case File of Linda
Faye Peeples (“Peeples Case File”), Ex. A.) Beginning in 1986, she invested six

percent of her earnings in a health insurance plan with the Home that, after several

10
10



modifications, became a Section 401(k) plan. (ld.; Resp. First Group, Ex. E. at 1, n.1.)

On May 5, 2010, nearly six years after the 2004 filing deadline, Ms. Peeples filed
a proof of claim with the Liquidator, contending that the Home invested her 401(k) funds
in junk bonds and never paid her for her contributions. (Peeples Case File, Ex. A.) Ms.
Peeples’ late filing was excused on account of her not being on notice of the Claim
Filing Deadline. (See id., Exs. C-D.) After considering her claim, the Liquidator issued
Ms. Peeples a notice that her claim was given Class V priority status and that a
determination of the amount of her claim would be made “only if it [was] later concluded
that there will be sufficient assets to permit a distribution to Class V claimants.” (Id., Ex.
D at 1.) Ms. Peeples disputed the determination, and later a redetermination, that her
claim was a Class V priority claim, insisting she was entitled to Class Il priority. (Id.,
Exs. E-G.) Ultimately, on March 15, 2013, Ms. Peeples was granted a telephonic
hearing before Court-appointed Referee Melinda Gehris, who affirmed the Liquidator's
determination that her claim for 401(k) distributions is not a policy related claim and is
only entitled to Class V priority. (Resp. First Group, Ex. E at 3.) Ms. Peeples did not
initially seek review of the Referee’s determination in this Court.

Ms. Peeple’s first objection in this Court was filed on November 15, 2019, in
response to the Liquidator's Motion for Approval of a Claim Amendment Deadline. (Ms.
Peeple’s Obj. dated Nov 15, 2019.) She asks the Court to “re-examine [her] claim” on
the ground that, as a former employee of the Home who placed her trust in the
company by investing in the Home’s 401(k) plan, she is entitled to Class Il priority. (Id.)
She seeks $1,500,000 in contractual damages, alleging she made contributions to the

401(k) plan in consideration for the Home's promises that she would be rewarded in

11
11



retirement. (Id.) Following a status conference on February 28, 2020, Ms. Peeples filed
a further objection, reiterating her position and contending that the Liquidator’s reports
“support that there [are] sufficient . . . funds to settle” her claim. (Ms. Peeple’s Obj.
dated Apr. 1, 2010.)

The Court concludes the substance of Ms. Peeples’ objection was properly
addressed by Referee Gheris in 2013 and her opposition to the instant motion is
unavailing, as the approval or denial of a Claim Amendment Deadline has no bearing on
the availability of distributions to Class V priority claimants. Following notice of Referee
Gheris’ determination in 2013, Ms. Peeples had “60 days” to seek review of the
Referee’s determination in this Court. RSA 402-C:41, I; (Claims Procedure Order § 8.)
While the Court sympathizes with Ms. Peeples’ plight, Ms. Peeples’ objection is
untimely, as it has been in excess of seven years since the deadline to seek review of
the Referee’s determination. Moreover, even if Ms. Peeples’ objection was timely, the
instant motion does not concern whether final, properly determined claims may be
reviewed by the Court, nor whether the Liguidator properly determined that there are no
available funds for claimants below Class Il. The Liquidator merely seeks to impose a
deadline for the amendment of open claims. This is neither the time nor the occasion to
have Ms. Peeple’s objections to the class assigned to her claim reexamined. Therefore,
to the extent Ms. Peeples objects not to her status as a Class V Claimant but to the
imposition of the Liquidator’s proposed Claim Amendment Deadline, the Court is not
persuaded that Ms. Peeples’ concerns justify denying the Liquidator's motion to the

detriment of higher priority creditors.
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ii. The AFIA Cedents’ Objections

The AFIA cedents contend that the proposed Claim Amendment Deadline is
contrary to prior agreements reached with the Liquidator as part of the AFIA Scheme,
premature, and not in the best interests of Class Il creditors, whose recoveries may
ultimately be lower if the Liquidator's motion is granted. (Zurich and Wiirtembergische’s
Obj. to Lig.'s Mot. at 1; Resolute’s Obj. to Liq.’s Mot. at 5.) In particular, they argue that
the proposed Claim Amendment Deadline does not strike a “reasonable balance”
between the expeditious completion of the liquidation and the protection of incurred but
not reported (“IBNR”) claims. (Nationwide’s Obj. to Liq.’s Mot. at 4—7; Zurich and
Wirtembergische’s Obj. to Lig.’s Mot. at 1.) They point to the potential benefit to priority
claimants of IBNR recoveries pursuant to the AFIA Scheme, as well as to the potential
for Class Il claimants to pursue their own IBNR claims in the future. (Nationwide’s Obj.
to Lig.’s Mot. at 2—3; Zurich and Wirtembergische’s Obj. to Lig.’s Mot. at 2.) In addition,
the AFIA cedents argue that approval of a Claim Amendment Deadline at this time
would prejudice their ability to value claims pursuant to the AFIA Scheme and place
them in a weak negotiating position with Chubb and the Liquidator. (Nationwide’s Obj.
to Liq.'s Mot. at 5-6; Zurich and Wartembergische’s Obj. to Lig.'s Mot. at 26-28.)
Finally, a number of the AFIA cedents urge the Court to adopt the framework employed

by the Vermont Supreme Court in In re Ambassador Insurance Co., 114 A.3d 492, 408—

502 (2015), which they cite as support for the denial of the Liquidator's motion or, in the
alternative, for an exception to be provided for future IBNR recoveries. (Zurich and
Wirtembergische’s Obj. to Liq.’s Mot. at 2; Resolute’s Obj. to Liq.’s Mot. at 5-7.)

As a preliminary matter, the Liquidator has the power to terminate any of his

13
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duties under the AFIA Scheme to impose a Claim Amendment Deadline. The Act
delegates broad powers to the Liquidator, including the power to “disavow any contracts
to which the insurer is a party.” RSA 402-C:25, XI. Damages asserted for the alleged
breach of any settlements or contracts entered into as part of the AFIA Scheme are
claims below Class Il priority status and therefore unrecoverable, as they can only be
pursued as Class VI judicial judgments. RSA 402-C:44, VI. The Court need not,
therefore, further address any of the AFIA cedents’ claims for breach of contract or any
settlement agreements. (See e.q., Zurich and Wiirtembergische’s Obj. to Liq.’s Mot. at
25-28.)

Rather, the Court concludes that the proposed Claim Amendment Deadline
strikes a “reasonable balance between the expeditious completion of the liquidation and
the protection of unliquidated and undetermined claims.” RSA 402-C:46, |; see RSA
402-C:40, Il (Delay in the filing of an insured’s claim “shall not be a reason for
unreasonable delay.”) The Home has been in liquidation since June 2003, more than
seventeen years ago. (Order of Liquidation.) The only recoverable non-administrative
claims that remain are those of Class Il policyholders, whose claims have had at least
twenty-three years to develop since the Home stopped providing material coverage in
1997. (Aff. Bengelsdorf in Supp. Lig's Mot. 9] 18.) The Liquidator does not owe a duty
under the Act to protect the undetermined claims of creditors below Class I, including
those of the AFIA cedents, as the Home estate lacks assets sufficient to make
distributions to Class Il claimants. RSA C:44 (“Every claim in each class shall be paid in
full or adequate funds retained for the payment before the members of the next class

receive any payment.”) Consequently, the AFIA cedents’ IBNR claims are not relevant
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to the “reasonable balance” analysis imposed by the Act. RSA 402-C:46, 1.2 The Court
recognizes that observance of the AFIA Scheme may result in additional recoveries to
Class Il claimants. However, given the length of time since the Home entered
liquidation and the uncertain nature of future recoveries versus administration costs, it
was reasonable for the Liquidator to conclude that such additional recoveries do not
justify delaying final distributions to priority creditors. RSA 402-C:48, .

The Court declines to apply the multi-factor test employed by the Vermont

Supreme Court in In re Ambassador to the facts of this case. 114 A.3d 492. InInre

Ambassador, the Vermont Supreme Court reversed a trial court order approving
imposition of a deadline to “file final proofs of claim” where the estate in liquidation had
already paid all allowed policyholder claims “in full, with interest,” and had an additional
$92 million remaining to address future and lower priority claims. Id. 493-494. The
Vermont Supreme Court concluded that given the “unique circumstances” before it, the
proposed deadline to file did not strike a “reasonable balance between the expeditious
completion of the liquidation and the protection of unliquidated and undetermined
claims.” |d. at 500. In doing so, the Court examined the following nonexclusive factors:
(1) the company's remaining assets; (2) the nature and amount of its remaining
liabilities; (3) the administration costs of the estate; and (4) the extent to which delay in
termination of the liquidation proceedings results in a delay of full payment to priority

claim holders. Id.

2 It is entirely unclear whether any “unliquidated and undetermined” claims are likely to be filed by Class i
priority claimants. The only Class |l claimant that presently expresses concern regarding its ability to file
IBNR claims is the Maryknoll Society. Because the Court is not persuaded by the Maryknoll Society’s
objections on other grounds, see supra, § (lI){(A)(i), the Court need not address whether IBNR claims
constitute “unliquidated and undetermined” claims under the Act.
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The facts before the Court are not comparable to In re Ambassador in key

respects. Unlike the liquidator in In re Ambassador, the Liquidator before this Court

seeks the imposition of a claim amendment deadline—a claim filing deadline went into
effect in June 2004, more than sixteen years ago. In addition, the Home is unable to
pay all policyholder claimants in full, and it will be unable to issue final disbursements to
policyholder claimants until a claim amendment deadline is approved.

Even if the Court were to limit its analysis of RSA 402-C:46, | in this case to the

four factors considered in In re Ambassador, three of the four factors weigh in favor of

granting the Liquidator's motion. First, the Home’s remaining assets to pay Class Il
creditors are limited and Class Il claimants will not receive a full disbursement, such that
a reasonable balance struck between an expeditious completion of the liquidation and
foreclosure of undetermined claims may reasonably weigh in favor of disbursing what
funds remain for priority creditors, seventeen years since the Home entered liquidation,
in a timely fashion. ld. Second, the claims of Class Il priority creditors constitute in
themselves “the nature and amount” of the Home’s remaining recoverable liabilities,
such that any reasonable determination must place their interests above the interests of
lower priority creditors, including the AFIA cedents. Id. Third, the continued
administration of the estate, while likely offset in cost by recoveries pursuant to the AFIA
Scheme, prevents a calculation of final liabilities and, consequently, the timely,
expeditious disbursement of final payments to Class Il claimants. Id.
ii. The NYLB’s Objection
The NYLB fulfills the role of a guaranty association in the State of New York.

(NYLB Obj. 1 3.) It administers the Property/Casualty Insurance Security Fund under
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New York Insurance Law, Article 76. (Id.) The NYLB is concerned that previously time-
barred sexual abuse claims may be asserted against Class li policy holders in New
York, citing the enactment of New York's Child Victims Act, N.Y. C.P.L.R. § 214-g (‘the
CVA”), which took effect in February 2019. (Id.) The statute provides that previously
time-barred claims for sexual abuse against a child of less than 18 years of age are
“revived, and action thereon may be commenced not earlier than six months after, and
not later than one year and six months after the effective date” of the statute. N.Y.
C.P.L.R. § 214-g. The revival period of the CVA, therefore, last expired in August 2020.
Id.

The Court is not persuaded that the rights of existing Class Il creditors to final
distributions should yield to the interests of potential future claimants merely in case of a
potential change in New York law. As with the Hawaii Legislature, the Court has no way
to ascertain whether the New York Legislature will choose to extend the statute of
limitations for sexual abuse, nor even whether a potential extension would result in the
filing of additional Class Il proofs of claim. To prevent the distribution of disbursements
to known Class Il claimants across the country on account of speculation regarding
amendments to a New York statute, more than sixteen years since the expiration of the
Claim Filing Deadline, would frustrate the Liquidator’s authority to “[e]xercise and
enforce all the rights, remedies and powers” of existing Class Il creditors. 402-C:25,
XVIII, XI; In re Home, 154 N.H. at 482 (the Liquidator has “broad authority to administer
liquidation proceedings.”) The Court, therefore, is not persuaded that the NYLB’s

objections warrant a denial of the Liquidator's motion for approval of a Claim

Amendment Deadline.

17
17



lll. Conclusion
For the foregoing reasons, the Liquidator's Motion for Approval of a Claim
Amendment Deadline is GRANTED, with no exceptions made as to any objector. The
Court also issues a separate order specifying the procedures to follow for claimants to

seek amendments to existing claims.

SO ORDERED.
) / ze/ 24 P /7/2 / /4 .
Date o / Jobn C. Klssmger
x Pfe5|d|ng Justlce
| :
s
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

_EROPOSED]}-

ORDER APPROVING CLAIM AMENDMENT DEADLINE

On consideration of the motion of John R. Elias, Insurance Commissioner of the State of
New Hampshire, as Liquidator (“Liquidator”) of The Home Insurance Company (“Home™),
requesting an order approving a claim amendment deadline for the final submission of
amendments to proofs of claim and proofs of claim in the Home liquidation, notice of the motion
and the deadline for filing of objections having been given as directed in the order of notice, fand=
ﬂo-ebjeeﬁom-lmhg-been-&neb-ﬁ-}eiand after consideration of timely filed objections], the
Court hereby ORDERS as follows:

1. Establishment of the requested claim amendment deadline is fair and reasonable
and in the best interest of the Home liquidation and Home’s creditors as it will facilitate the
resolution of claims and advance the distribution of the estate’s assets and the closure of this
proceeding without unnecessafy administrative expense. It represents a reasonable balance
between the expeditious completion of the liquidation and the protection of unliquidated and
undetermined claims, including third party claims, in accordance with RSA 402-C:46.

2. The Liquidator’s Motion for Approval of Claim Amendment Deadline is granted,

3. The date 150 days from the date of this Order, or if such date is a Saturday,
Sunday or holiday, the next business day, is hereby established as the Claim Amendment

Deadline for the final submission of amendments (including supplements or any other

20



enlargements) to proofs of claim and new proofs of claim in the Home liquidation. Amendments
to previously filed proofs of claim and any new proofs of claim must be filed by an amendment
or completed proof of claim form that is received by the Liquidator on or before the Claim
Amendment Deadline or that is mailed to the Liquidator by U.S. mail and bears a legible
postmark showing mailing by U.S. mail on or before the Claim Amendment Deadline. Any
amendments to previously filed proofs of claim or new pr(;ofs of claim received by the
Liquidator after the Claim Amendment Deadline (unless mailed on or before the Claim
Amendment Deadline as specified above) shall not be considered. Amendments to proofs of
claim and proofs of claim shall be sent to:

The Home Insurance Company, in Liquidation

61 Broadway, Sixth Floor

New York, NY 10006

4, The June 13, 2004 Claim Filing Deadline established by the June 13, 2003 Orcier
of Liquidation pursuant to RSA 402-C":r26 and :37 continues to apply. The Liquidator shall
determine whether claims received after the Claim Filing Deadline but on or before the Claim
Amendment Deadline are-excused or unexcused late-filed claims pursuant to RSA 402-C:37, 11 —
and I1I. The Liquidator shall review and determine all claims filed on or before the Claim
Amendment Deadline. Subject to the provisions of this Order, which shall control, the
procedures of the Restated And Revised Order Establishing Procedures Regarding Claims Filed
With The Home Insurance Company In Liquidation dated January 19, 2005 (“Claims Procedures
Order”) shall continue to apply to the determination of claims in the Home liquidation.

5z Claims against Home not filed with the Liquidator on or before the Claim
Amendment Deadline by amendment to a previously filed proof of claim form or by a new proof

of claim form as provided in paragraph 3 above are barred from any distribution of the assets of
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the Home estate. Post-Claim Amendment Claims and Potential Claims (as defined below) are
deemed to prejudice the orderly administration of the liquidation within RSA 402-C:37 and are
barred from any distribution of the assets of the Home estate:

a. Post-Claim Amendment Deadline Claims. A “Post-Claim Amendment
Deadline Claim” is any amendment (including supplement or any other enlargement) to
any previously filed proof of claim or any new proof of claim that is filed after the Claim
Amendment Deadline. Post-Claim Amendment Deadline Claims are deemed to prejudice
the orderly administration of the liquidation and shall not be considered, regardless of
whether good cause — including but not limited to any reason constituting “good cause”
under RSA 402-C:37, II - exists for filing after the Claim Amendment Deadline, and
regardless of whether a right to reopen, refile, or supplement a claim was previously
reserved. The Liquidator shall reject all Post-Claim Amendment Deadline Claims
without consideration of their merits.

b. Potential Claims. A “Potential Claim” is any claim intended to be covered
by a-proof-of claim or an amendment to a previously filed proof of claim where a-specific
claim has not been asserted by a specific claimant against a specific person on or before
the Claim Amendment Deadline. These are sometimes referred to as “incurred but not
reported” claims. Examples of Potential Claims are set forth in the Liquidator’s motion
for approval of claim amendment deadline. Potential Claims are deemed to prejudice the
orderly administration of the liquidation and shall not be considered, effective as of the
Claim Amendment Deadline. The Liquidator shall reject all Potential Claims, effective

as of the Claim Amendment Deadline, without consideration of their merits.
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6. Claimants with open proofs of claim seeking coverage under a Home policy or
reinsurance contract for Potential Claims must amend their proofs of claim by identifying and
providing the particulars of all claims for which coverage is sought. Claims that have not been
identified (as a specific claim by a specific claimant against a specific person) on or before the
Claim Amendment Deadline shall be barred because, if later identified, they will be Post-Claim
Amendment Deadline Claims in accordance with paragraph 5 above.

77 Amendments to proofs of claim must include available supporting information
regarding the claims. The Liquidator may request claimants to provide additional information or
evidence in support of their proofs of claim and amendments as provided in RSA 402-C:38, II.
The Liquidator may consider a claimant’s failure to tfmely provide requested supplementary
information as ground to deny a claim, subject to review as provided in the Claims Procedures
Order.

8. Claimants issued notices of determination as to Class V priority only, deferring
determination as to amount, must amend their proofs of claim on or before the Claim
Amendment Deadline and include an explanation of why their proofs of claim should be —
determined as to amount. In the absence of an amendment, the previous notices of determination
shall be considered final determinations, and the Liquidator need not make any further
determinations on those proofs of claim.

9, The establishment of the Claim Amendment Deadline does not affect claim
determinations, including settlements, previously approved by the Court or made or entered by
the Liquidator and not yet approved by the Court as of the Claim Amendment Deadline.

10.  The establishment of the Claim Amendment Deadline does not permit the refiling

or rearguing of proofs of claim previously determined by the Liquidator. Duplicative
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amendments or proofs of claim shall not be submitted. If a proof of claim or amendment
duplicates or reasserts a previously determined claim, the Liquidator shall reject the proof of
claim or amendment without consideration of its merits.

11.  The Claim Amendment Deadline applies to éll claims except (a) administration
costs within RSA 402-C:44, 1, and (b) claims of the United States Government.

12. Within 30 days from receipt of this Order, the Liquidator shall mail notice of the
Claim Amendment Deadline in the form attached to this Order by first class mail, postage
prepaid, using the latest mailing address provided to the Liquidator by the claimant, to all
claimants who have open proofs of claim in the Home liquidation. Open proofs of claim means
those on which (a) there has been no determination, (b) there has been only a partial
determination or determinations, (c) there has been a determination that has not yet been
approved by the Court, (d) there has been a determination as to priority but deferral as to amount,
or (¢) there has been a determination that provided that the claimant could submit further claims,
Where the claimant is represented by counsel, notice shall also be mailed to counsel at the latest
address provided to the Liquidator. Notice to claimants or counsel with addresses outside the
United States shall be sent by air mail, postage prepaid.

13. The Liquidation Clerk shall promptly post this Order and the notice attached to
this Order in the Merrimack County Superior Court Files and the Key Documents Relating to the

Liquidations sections of the Home Liquidation Clerk website (www.hicilclerk.org).

SO ORDERED
/ / /62\ / ‘
Dated: 1/2%/L1
/ / P ing Justice *
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The Home Insurance Company, in Liguidation
61 Broadway, Sixth Floor
New York, NY 10006

POC No(s).:

NOTICE OF CLAIM AMENDMENT DEADLINE
FOR THE HOME INSURANCE COMPANY, IN LIQUIDATION

To Persons who have open proofs of claim in the liquidation of The Home Insurance Company (“Home”)
and other persons:

Home is in liquidation proceedings before the Merrimack County Superior Court of the State of New
Hampshire (the “Court”), In the Matter of the Liquidation of The Home Insurance Company, Docket No.
217-2003-EQ-00106. John R. Elias, Insurance Commissioner of the State of New Hampshire, is the
Liquidator of Home (“Liquidator”).

The Court has established [INSERT BUSINESS DATE 150 DAYS FROM DATE
OF COURT’S ORDER OR NEXT BUSINESS DAY] as the Claim Amendment Deadline for the
final amendment of proofs of claim or submission of proofs of claim in the Home liquidation.
Claims against Home must be received by the Liquidator or postmarked by U.S. mail on or before
the Claim Amendment Deadline at the address set forth above or they will be barred from sharing
in any distribution of assets from the Home estate. “Post Claim Amendment Claims” and
“Potential Claims” as defined the Order Approving Claim Amendment Deadline dated

are barred and will not be considered. The Order Approving Claim Amendment Deadline is
available in the “Key Documents Relating To The Liquidations” section of the Home Liquidation
Clerk website, www.hicilclerk.org., at [INSERT LINK].

If you have an open proof of claim in the Home liquidation, you have until
[INSERT SAME DATE] to amend your proof of claim to supplement or update your claim. If you
add a claim, you must include an explanation of why the claim was not filed by the June 13, 2004 claim

- filing deadline with your amendment. If your open proof of claim seeks coverage under a Home
pelicy or reinsurance contract for Potential Claims, you must amend your proof of claim to make it
specific by identifying and providing the particulars of all claims for which coverage is sought.

Any new proofs of claim in the Home liquidation must be filed on or before

[INSERT SAME DATE]. The proof of claim form and instructions may be obtained by downloading
them from the “Key Documents Relating To The Liquidations” section of the website for the liquidation,
www.hicilclerk.org, by calling 1-800-347-0014 during regular business hours (Monday-Friday 8-5 ET),
or by writing to the address above. You must include an explanation of why your proof of claim was not
filed by the June 13, 2004 claim filing deadline with your proof of claim.

If you have been issued a notice of determination as to Class V priority only, deferring
determination as to amount, you have until [INSERT SAME DATE] to amend your
proof of claim and include an explanation of why your proof of claim should be determined as to
amount. In the absence of an amendment, the previous notices of determination shall be considered final
determinations, and the Liquidator need not make any further determination on your proof of claim,

Your submission must include available supporting information regarding your claim.
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Amendments and proofs of claim
mail on or before the
Amendments and proofs of claim
will not be considered.

must be received by the Liquidator or legibl ostmarked by U.S.
[INSERT SAME DATE] Claim Amendment Deadline.
received or postmarked after the Claim Amendment Deadline

John R. Elias, New Ham pshire Insurance Commissioner,
as Liquidator of The Home Insurance Company
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THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

SUPERIOR COURT
Merrimack Superior Court Telephone: 1-855-212-1234
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NOTICE OF DECISION

Mark C. Rouvalis, ESQ |
McLane Middleton Professional Association

900 EIm Street

PO Box 326
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__ Case Name: In the Matter of Rehabilitation of The Home Insurance Company
Case Number:  217-2003-EQ-00106
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Court Order

April 22, 2021 Catherine J. Ruffle
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The State of Neto Hampshire

MERRIMACK COUNTY SUPERIOR COURT

IN THE MATTER OF THE LIQUIDATION OF
THE HOME INSURANCE, CO.

Docket No.: 217-2003-EQ-00106
ORDER

John R. Elias, Insurance Commissioner of the State of New Hampshire, as
Liquidator of the Home Insurance Company (the “Home”), has moved for the Court to
establish a final deadline for the amendment or submission of claims in the Home's
liquidation proceedings (the “Claim Amendment Deadline”). The Court granted the
Liquidator's motion on January 28, 2021, over the objection of various parties, including
several insurance agencies reinsured by the Home (the “AFIA Cedents”). A number of
AFIA Cedents (the “Objecting Creditors”) now move for the Court to stay and to
reconsider portions of its January 28, 2021 Orders granting the Liquidator’s motion.
These are: the German branch of Zurich Ins., P.L.C., Wurttembergische Versicherung,
A.G. (collectively, “Zurich and Wirttembergische”), Nationwide Mutual Ins. Co.,
Indemnity Marine Assurance Co., Nederlande Reassurantie Groep N.V., NRG Victory
Reinsurance Ltd., NRG Fenchurch Ins. Co., Ltd., New Zealand Reinsurance Co.,
Tenecom Ltd., Underwriters at Lloyd's of London, Winterthur Swiss Ins. Co., and World
Auxiliary Corp., Ltd. The Liquidator! partially objects. For the following reasons, the

Objecting Creditors’ motion for partial reconsideration of the Court’s January 28, 2021

' The current Liquidator, and the party bringing the objection, is Christopher R. Nicolopoulos. Mr. Elias
has not served as Insurance Commissioner since December 2019.
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Orders is DENIED in part, while their motion to stay is GRANTED in part.
A. Motion for Reconsideration
A motion for reconsideration “shall state, with particular clarity, points of law or

fact that the [CJourt has overlooked or misapprehended.” Super. Ct. Civ. R. 12(e). The

Objecting Creditors contend the Court overlooked or misapprehended each of the

following: (1) the Liquidator does not have the power to disavow post liquidation

contracts, (2) the facts before the Vermont Supreme Court in In re Ambassador

Insurance Co., 114 A.3d 492 (2015), are the “[s]ame as [p]resented [h]lere” and this

Court’s application of the balancing test employed by the In re Ambassador court must

account for the Liquidator’s “[flailure to [e]stimate” the value of incurred but not reported

(“IBNR”) claims, (3) the statute of limitations for claims brought pursuant to New York’s

Child Victims Act has been extended to August 2021, and (4) the status of Johnson &

Johnson’s settlement is unclear and may bear upon the Court's consideration of the

instant motion. (Zurich and Wrttembergische’'s Mot. Recon. at 1-9.) The Court
_addresses each argument in turn.

First, the Objecting Creditors successfully argue the Court misapprehended the
Liquidator's power to disavow contracts post-liquidation pursuant to RSA 402-C:25, XI.
RSA 402-C:25, Xl provides, in relevant part, that “[s]ubject to the [Clourt's control, [the
Liquidator] may . . . affirm or disavow any contracts to which the insurer is a party.” In
its January 28, 2021 Order addressing the AFIA Cedents’ objections to the Claim
Amendment Deadline (the “Primary Order”), the Court interpreted this provision to grant
the Liquidator broad authority to disavow any prior agreements the Liquidator may have

reached with the AFIA Cedents once appointed to the liquidation. Upon
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reconsideration, such a reading does not comport with the policy goals sought to be
advanced by the statute, nor with the New Hampshire Supreme Court’s endorsement of
binding agreements between the AFIA Cedents and the Liquidator. See |n re

Liguidation of Home Ins. Co., 154 N.H. 472, 490 (2006) (upholding the AFIA

agreements as “fair and reasonable”); 402-C:1, IV (“The purpose of this chapter is,” in

part, to promote “[ijmproved methods for rehabilitating insurers” and to “[eJnhance]] [the]
efficiency and economy of liquidation.”). Despite the ostensibly broad language of RSA
402-C:25, X, courts in other jurisdictions have interpreted similar statutory provisions to

apply only in the pre-liquidation context. See, e.g., State ex rel. Wagner v. Kay, 722

N.W.2d 348, 355 (2006) (The “liquidator is not automatically bound by the

preappointment contractual obligations of the insurer.”) (emphasis added); Benjamin v.

Pipoly, 800 N.E.2d 50, 59 (2003) (Ohio Ct. App. 2003) (“Thus, we hold that when a
liquidator is appointed by court order, as in the instant case, she is not automatically

bound by the pre-appointment contractual obligations of the insurer.”) (emphasis

added); First Am. Ins. Co. v. Commonwealth Gen. Ins. Co., 954 S.W.2d 460, 469 (Mo.

Ct. App. 1997) (The applicable state statute “grants [the liquidator] broad authority to

disaffirm pre-liquidation agreements to which the insurer is a party . . .”) (emphasis

added).

Nevertheless, for the reasons cited in the Primary Order, the Court properly
concludes the Claim Amendment Deadline strikes “a reasonable balance between the
expeditious completion of the liquidation and the protection of unliquidated and
undetermined claims.” See RSA 402-C:46, |. The agreements reached between the

Liquidator and the Objecting Creditors, including those common to all AFIA Cedents
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and those reached with individual parties, have no bearing on the result reached by the
Court. Nothing in the texts of the agreements cited by the Objecting Creditors, nor by
any of the AFIA Cedents in this litigation, addresses how long the Liguidator is obligated
to accept the filing of proofs of claim, nor purports to set aside generally applicable
limitations the Liquidator may ordinarily impose on the filing of such claims. In the
absence of any contractual language addressing these matters, or of any other
indications that the Liquidator ever manifested an intent to limit his authority to impose a
Claim Filing Deadline, the Court cannot read into the parties’ various agreements what

the parties did not see fit to include. Poland v. Twomey, 156 N.H. 412, 414 (2007) (“A

valid, enforceable contract requires . . . a meeting of the minds,” which consists of a
shared understanding of the “essential terms” of the agreement and a “manifest . . .
intention” to be bound by such terms) (emphasis added).

Second, the Court neither overlooked nor misapprehended any issue of fact or

law in its treatment of In re Ambassador, 114 A.3d 492. Super. Ct. Civ. R. 12(e). As

the Court noted in its Primary Order, the facts before the Vermont Supreme_Court in In

re Ambassador are not the same as those presently before the Court. In re

Ambassador dealt with a claim filing deadline, not a claim amendment deadline. Here,
a claim filing deadline was imposed more than sixteen years ago, in June 2004. In

addition, unlike the liquidator before the Vermont Supreme Court in In re Ambassador,

the Liquidator here does not have sufficient means to pay all policyholder claimants in
full. Crucially, the Liquidator is unable to issue final disbursements to policyholder
claimants unless and until a claim amendment deadline is imposed. The Court can

hardly agree with the Objecting Creditors that the facts before the Vermont Supreme
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Court in In re Ambassador are, in practice, the “[s]Jame as [those] [p]resented [h]ere.”

(Zurich and Wurttembergische’s Mot. Recon. at 6.) Moreover, the Court committed no
error by failing to require the Liquidator to quantify the value of IBNR claims prior to

weighing the factors adopted by the In re Ambassador court. No party to this action is

in a position to produce a reliable estimate of the value of IBNR claims and, for the
reasons laid out in the Court’'s Primary Order, there are sufficient facts before the Court

for it to conclude the In re Ambassador factors, if applicable, do not compel the Court to

require the Liquidator to keep the liquidation open at the expense of ensuring final
distributions are disbursed to priority creditors.

Third, the Objecting Creditors successfully argue the Court misapprehended the
latest extension of the statute of limitations applicable to New York’s Child Victims Act.
See N.Y. C.P.L.R. § 214-g (2020). The statute of limitations pertaining to New York’s
Child Victims Act was most recently extended to August 14, 2021, not 2020. Id. (An
“action [hereunder] may be commenced not earlier than six months after, and not later
_than two vears and six months after” February 14, 2019, “the effective date of this
section.”) (emphasis added). The Court erroneously relied on a prior version of the
statute, which instead read “not earlier than six months after, and not later than one
year and six months after” the effective date of the statute. Id. (2019) (emphasis
added).

Nevertheless, the Court is not persuaded that the interests of those Class |l
policy holders who may be affected by the statute of limitations’ extension outweigh the
interests of other Class Il policy holders in securing timely, final distributions on their

pending claims. It has now been more than sixteen years since the expiration of the
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Claim Filing Deadline, and the Liquidator has a statutory mandate to “[e]xercise and
enforce all the rights, remedies and powers” of priority creditors, not individually but as a
class. 402-C:25, XVIII, X. The Court committed no error by granting a Claim
Amendment Deadline that prioritizes the interests of all Class Il creditors over the
interests of individual creditors who are or may be affected by limitations extensions to
statutes that implicate potential claims. In the absence of the Claim Amendment
Deadline, the Liquidator is unable to distribute substantial estate assets to Class Il
creditors for the foreseeable future, frustrating his statutory obligation to secure an
“expeditious completion” of the liquidation that timely distributes to priority creditors as
large a portion of their claims as possible. 1d.; RSA 402-C:46, |.

Finally, the Court’s January 28, 2021 Orders contain no errors of fact or law with
respect to any aspect of Johnson & Johnson's settlement agreement with the
Liquidator. As the Objecting Creditors note, Johnson & Johnson withdrew its objection
to the Claim Amendment Deadline prior to the December 11, 2020 hearing on the
merits. The status of the settlement agreement has no bearing on the Court’s January
28, 2021 Orders and the Court was under no obligation to consider any of Johnson &
Johnson’s former objections once those objections were withdrawn. Accordingly, the
Objecting Creditors have failed to identify, with “particular clarity,” any “points of law or
fact that the [Clourt has overlooked or misapprehended” sufficient to warrant a reversal

of any of the Court’s January 28, 2021 rulings. Super. Ct. Civ. R. 12(e).

B. Motion to Stay
Contemporaneously with their motion for reconsideration, the Objecting Creditors

have filed a motion to stay the Court's January 28, 2021 Orders “during the pendency of
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reconsideration and for a further period of time as necessary to allow for appeal,”
whether direct “or interlocutory,” to “the New Hampshire Supreme Court.” (Zurich and
Wiirttembergische’s Mot. Stay ] 3.) They argue that the 150 day period afforded by the
Court to submit amendments to existing claims with the Liquidator is only a “short
period,” and allowing the “claim amendment time period to run while the Court considers
issues on reconsideration” is unfairly prejudicial to the Objecting Creditors, as the issues
raised by the motion to reconsider “bear directly on the Court’s approval of the claim
amendment deadline itself.” (Id. §5.) In addition, they argue the Claim Amendment
Deadline renders the Objecting Creditors’ appeal “vulnerable to a mootness argument”
absent a stay. (Id. 7 6.)

The Liquidator does not object to a stay of the Claim Amendment Deadline
“limited to the time until Zurich and Wirttembergische’s motion for reconsideration is
resolved.” (Liq.’s Resp. Mot. Stay 7 1.) However, the Liquidator opposes the grant of a
stay pending appeal, citing prejudice to Class Il creditors, whose claims have

____preference over the Objecting Creditors’ Class V claims and who would otherwise be
prevented from receiving “the full extent of available distributions in a timely fashion.”
(1d. 711 1-5 (citing RSA 402-C:44, 11).)

The Court retroactively grants a stay of its January 28, 2021 Orders ending 30
days from the issuance of this Order, so as to afford the Objecting Creditors an
opportunity to pursue an interlocutory appeal with the New Hampshire Supreme Court.
While the Court is mindful that allowing the clock to run on the Claim Amendment
Deadline may prejudice the Objecting Creditors’ arguments on appeal, the Court is also

mindful of the interests of Class Il priority creditors in securing final distributions from the
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Home liquidation. As the Objecting Creditors have only Class V priority status, their
interests must yield to those of higher priority creditors that stand to benefit from an
imposition of the Claim Amendment Deadline. See RSA 402-C:44.

The Objecting Creditors are, accordingly, granted an opportunity to confer with
the Liquidator and submit to the Court an agreed-upon “interlocutory appeal statement”

pursuant to Sup. Ct. Civ. R. 46(a). (“Whenever any question of law is to be transferred

by interlocutory appeal from a ruling . . . counsel shall seasonably prepare and file with
the trial court the interlocutory appeal statement or interlocutory transfer statement -

pursuant to Supreme Court Rule 8 or Supreme Court Rule 9 . . .*) The Court is mindful
“that interlocutory appeals should be limited to exceptional cases” and will only sign an

interlocutory appeal statement compliant with Supreme Court Rules. Guyette v. C & K

Dev. Co., 122 N.H. 913, 918 (1982). If the parties do not come to an agreement on the
scope or any other material aspect of the interlocutory appeal statement within 14 days
of the clerk’s notice of decision on this order, counsel for the Objecting Creditors and for
the Liquidator shall each submit competing statements for the Court’s consideration
within 7 days of that deadline. If an interlocutory appeal is sought, the January 28, 2021
Orders will be stayed. In the event a final interlocutory appeal is accepted by the New
Hampshire Supreme Court, the Objecting Creditors’ motion to stay is GRANTED,
pending a resolution of the question raised on appeal. Otherwise, the Court’s January
28, 2021 Orders shall take full effect as of 30 days from the issuance of this Order or 30
days from the date of any decision by the New Hampshire Supreme Court denying an

interlocutory appeal, whichever is later.

For the foregoing reasons, the Objecting Creditors’ motion for partial
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reconsideration is DENIED, in part, and their motion to stay is GRANTED, in part.

SO ORDERED.

VA /7\/ /‘Z) }

Date 7/ * C. Klssmger y
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(Proceedings commence at 9:29 a.m.)

THE COURT: Good morning.

UNIDENTIFIED SPEAKER: Good morning.

THE COURT: So this is in the matter of the
ligquidation of The Home Insurance Company. We are scheduled
for a hearing on a motion for approval of the claim amendment
deadline.

I'm going to ask that, unless you are speaking, just
to keep your computer -- your microphone on mute just so that
we don't have a lot of background noise here.

We're going to have three sets of hearings today;
the first will be on objections made by Ms. Linda Peeples --
that will be at 9:30. At 10:00 we will have a hearing on
objections made by Zurich Resolute and Nationwide. And at
1:30, hear from policyvholders Johnson & Johnson and the
Catholic Foreign Mission Society, also known as Maryknoll
Father and Brothers.

I did see that there may have been some developments
with regards to Johnson & Johnson. So perhaps, at some point,
Counsel could bring me up to speed on whether there have been
some developments with regards to Johnson & Johnson.

But I'm going to start with -- we'll stick to that
schedule even if we're a little bit ahead of things unless we
have everybody on that wants to be heard. But I think there

may be people observing who may think we're going to adhere to
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the schedule. So my plan would be to just continue to adhere
to the schedule that we have announced with regards to hearing
these matters.

So I don't see Ms. Peeples, but I do see that she is
actually on this right now.

Ms. Peeples, can you hear me?

MS. PEEPLES: I can hear you, but I don't -- I
don't -- my video is not showing, so let me just fix that, but
I can hear you.

THE COURT: Okay, great. So mindful of the fact
that the purpose of this hearing is to hear on objections to
the request for approval of the claim amendment deadline, why
don't you tell me what your objection is to approval of the
claim amendment deadline?

MS. PEEPLES: Okay. My objection is the ruling of
my claim. My claim is a employee's claim; it's a 401K plan
that I established with The Home Insurance during my
employment during the 80s -- I think, '84 to '89. And my
objection is my ruling -- my objections is to the ruling that
The Home Insurance liquidation made to my claim.

I'm asking the Court, give me moral Jjustice that The
Home Insurance will settle my claim irregardless of to the
ruling that they made because of my 401 that I invested
personally my money into the company.

And that's been over -- I was in my 20s. I'm 59
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years old -- years old now, and I'm at retirement. And
personally, I feel that I am entitled to my retirement -- my
401 -- the money that I invested. And I understand that Home

Insurance liquidations have their particular rulings for
employees, and they class me as a Class 5.
But I'm asking the Court to give me moral Jjustice,

give me my savings that I personally put invested into the

company with good faith that I can have my retirement. I was
in my early 20s when I retired (sic). I'm 59 years old. I'm
due my retirement. And that's -- that's my objection to their

ruling that they made to me.

THE COURT: Okay.

I don't know if the Liquidator wants to respond to
Ms. Peeples?

MR. SMITH: Yes, Your Honor. Eric Smith, for the
Liquidator.

I just have two points I'd like the make in brief
response. First is that Ms. Peeple's filings don't present an
objection at the claim amendment deadline. The claim
amendment deadline will not affect her claim since it is a
known claim presented in a POC. She has instead requested
that the Court reexamine her claim. Ligquidator submits that
the Court should not do so.

Her claim was addressed by the Liquidator back in

2011. And then, in a disputed claim proceeding for the
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referee in 2012 leading to the referee's order on the merits
in March of 2013 which assigned -- upheld the Liquidator's
assignment to the claim to Class 5, which will not receive any
distributions, and therefore the Liquidator does not pose to
address the merits of her claim.

Since the claim has been determined to be Class 5,
and that has been upheld by the referee, and she did not file
a motion to recommit after that to seek review of it the
matter is, in our view, final. Thank you.

THE COURT: Um-hum.

Anything further, Ms. Peeples?

MS. PEEPLES: Pardon me?

THE COURT: Did you want to say anything further in
response to Liquidator's arguments?

MS. PEEPLES: Yes. What I want to say, I understand
the ruling is a Class 5. What The Home Insurance explanation
that they gave me is there would not be enough funds. There
is funds to settle my claim. I'm not asking for Home
Insurance to give me anything. I'm asking them to settle my
claim based on what I invested into the company. My 401
retirement is due to me.

If T would have had my retirement from Home
Insurance over the 20 some years it has been, my retirement
could have been invested for my -- for the future of my

family, for the future of my children, for my children's
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college fund. Because my retirement was caught up in

litigation with Home Insurance Company, I feel that I am due

what I have put into the company. I -- I earned that.

The money is there. 1I'm asking the Court to give me
justice and settle my claim, my retirement, that I'm due. I'm
59 years old. I'm on -- I'm so many years away from

retirement. Had I would have had my retirement, I wouldn't be
here, but because my retirement was caught up with the company
in liquidation, I'm asking for Jjustice. Settle my claim. The
money 1is there.

It is a liquidation court, I understand the ruling.
The ruling is saying there won't be enough money for Class 5.
I have a claim. I have a valid claim. Please, settle my
claim.

THE COURT: Okay. I think I understand your
argument, Ms. Peeples. I will take that under advisement.

So I guess my question now is, I know we had
published time for other people to speak and set aside times.
I'm wondering, given that we had set that whether we should
reconvene at 10:00 and take up the next category or proceed.

I'd be happy to hear from counsel. I don't know.

Attorney Smith, if you have thoughts on that?

Attorney Leslie?

MR. LESLIE: Your Honor, David Leslie, for the

Liquidator. This might be an opportune moment to update the
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Court on the Johnson & Johnson matter? So the Liquidator in
Johnson & Johnson have reached a settlement; that agreement
has been submitted to the Court for approval. And Johnson &
Johnson has withdrawn its objection to the claim amendment
deadline. So Johnson & Johnson will not be participating in
this afternoon's hearing.

THE COURT: Okay.

MR. LESLIE: So I simply wanted to update the Court
on that.

THE COURT: Great, thank you.

Does anybody have thoughts on proceeding with the
next category, or I'm certainly mindful of the fact that we
did let people know that we were going to follow that
schedule, so some folks may not be calling in until close to
10:007

I think -- given that, I think, we ought to take a
break and resume this hearing at 10:00 mindful of that, so
that nobody is left out of this discussion.

I do see we have a lot of people on, and I know, you
know, it's not like I'm going to be doing lots of other work
in the next 20 minutes. But, I think, in fairness to the
people who received notice as to when things are scheduled, we
ought to take a break right now. I'll go off the record, and
then we'll resume this hearing at 10:00. Thank you.

MR. LESLIE: Thank you.
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MR. SMITH: Thank you, Your Honor.

MS. PEEPLES: Thank you.

THE COURT: Yep.

(Recess at 9:39 a.m., recommencing at 10:00 a.m.)

THE COURT: Okay. We are back on the record in the
matter of the liquidation of The Home Insurance Company.

We're now on for the 10:00 objectors, and I know that we have
at least three categories of folks who may be speaking on
objections in this category of objectors.

So maybe -- I don't know who's going to speak on
behalf of Zurich Insurance? I don't know if Attorney Rouvalis
is going to be speaking or our other Counsel's going to be
addressing the Court.

MR. ROUVALIS: Your Honor, Mark Rouvalis here along
with Viggo Fish from McLane. And I'd introduce to you Peter
Steffen from Freeborn & Peters in Chicago. We've been working
closely together on this, and he's going to handle the oral
argument for the objection.

THE COURT: Great, thank you.

Attorney Steffen?

MR. STEFFEN: Thank you, Your Honor. Good morning.

And good morning, Counsel.

Along with Mark and Viggo at McLane, I represent two
separate objectors, Zurich and Verishicherung, who have joined

forces for the purposes of this objection. They are two of

Scrbers "

(97 3)406-2 250 | operationsd@escribers.net | www.escribers.net




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
the AFIA Cedent's that were reinsured by The Home. And in
1977, The Home entered into reinsurance contracts with the
AFIA Cedent's, whereby The Home reinsurance 100 percent the
AFIA Cedent liabilities relating to something called the
running pool. In 1984 INA agreed to reinsure 100 percent of
The Home's liabilities, and INA's successor to that is CHUBB.

Now, as we know from the papers, after the
liquidation proceeding commenced in 2003 the Ligquidator and
the AFIA Cedent's entered into settlement agreements. Under
the agreements, the AFIA Cedent's submit their claims, the
estate collects the reinsurance that benefits all Class 2
creditors, and the estate pays the AFIA Cedent's a portion as
a Class 1 administrative expense.

CHUBB objected to those settlement agreements at the
time, and the matter went to the New Hampshire Supreme Court.
And the liquidator told the court at that time that the estate
had IBNR claims against its reinsurers to the tune of -- it
could be as much as 231 million dollars and that the
settlement agreements with the AFIA Cedent's would allow the
estate to collect that reinsurance.

So this puts the AFIA Cedent's in a unique position
as respects to this motion for a claim amendment deadline
because the claims that my clients and the other objectors
submit benefit Class 2 creditors.

Now, when the New Hampshire Supreme Court ruled on
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CHUBB's objection to the settlement agreements back in 2006,
the New Hampshire Supreme Court ruled that the settlement
agreements were reasonable and recognized that this would be a
quote lengthy, complex, and difficult, close quote, process.
And "most importantly the agreement benefits the Class 2
claimants to Home's estate since it increases the likelihood

that their claims will be paid." That's at 154 NH 472 at 490.

Now, as Liquidator has repeatedly told the Court,
collection of reinsurance is the principal asset marshaling
task of the liquidator. Most recently, that statement appears
in the 78th report at CAD hearing 622 in today's binder.

To institute a claim amendment deadline now would
cut off future claims and would leave assets of the estate on
the table, uncollected, and undistributed to Class 2
creditors.

Next, I think it's important to point out that the
Liquidator has not given the Court an indication of what the
effect of its proposed claim amendment deadline would be.

Now, obviously, there are inherent uncertainties in

IBNR calculation. But in the Ambassador case that we cited

from the Vermont Supreme Court, there, that liquidator told
the Vermont Court that there was an estimated 13 million
dollars in future claims that would be cut off by a claim
amendment deadline. That was in paragraph 7 of the Vermont

Supreme Court opinion 198 Vermont Reporter 341 at 345.
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Here, no similar effort has been made by the
Ligquidator. Less, I suggest that we are flying blind as to
what might happen if the Liquidator's deadline is imposed. We
believe that for the Liquidator to seek to impose the claim
amendment deadline it should provide an actuarial estimate to
the Court as to what future claims might be cut off forever,
so the Court knows what the implications of the Liquidator's
request would be, and it would also give the Court an estimate
of the reinsurance recoveries that the estate will never
benefit from if such a deadline is imposed.

Now, as we pointed out in page 24 of our objection,
which is CAD hearing 210, these liquidations often well exceed

20 years. Ambassador has been going on since 1987 with no

claim amendment deadline yet set. And that's because of the
kinds of claims that these liquidations deal with, and here
we're talking about long-tail claims.

The claims that are affecting my clients are long-
tail asbestos claims. AM Best reports that there's an average
of 1.7 billion dollars in additional asbestos losses reported
over each of the last five years. There are still thousands
of asbestos claims being filed across the country every year.
As the Court's likely aware, many states have deferral
registries that allow plaintiffs to file claims now and to
hold the statute of limitations until the plaintiff

experiences symptoms.
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Other Home claims could have environmental, silica,
Roundup, firefighter foam, liabilities that are Jjust now
coming out to the fore. Then, of course, there are also sex
abuse claims.

You know from the New York Liquidation Bureau that
New York's revival statute goes to August of 2021. And
California is now in year one of a three-year revival window.
May other states have enacted similar legislation or are
considering it.

So under these circumstances, we do not believe this
is the time to cut off future claims by entities who dutifully
paid their premium to The Home expecting to be covered in the
event of a loss.

Now, the Liquidator has pointed to its
administrative expenses and its budget and claims that that
Justifies implementing a claim amendment deadline. The recent
quarterly report, though, shows that the estate recovered 16.7
million dollars in reinsurance last year, which exceeded its
budget, and as of June 30th of this year was on pace for about
12 million dollars in recoveries this year, those numbers are
at CAD hearing 631.

And as an example of how the AFIA Cedant's can
contribute, back in 2015 one of the Cedent's, Enstar, commuted
for 14.3 million dollars, and that clearly contributed money

to the estate via reinsurance recoveries that benefitted Class
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2 creditors.

So when the Liquidator says that we should shut this
down now to make final payments to Class 2 creditors, the
Liquidator also admits that it can continue to make interim
distributions. That's at page 2 of its motion, CAD hearing 2.

For now, the estate still has a five-year lease on
its New York office with an option to extend that to 2031.
Obviously, when they arranged for that lease they were aware
of the potential for this proceeding to last many more years.
And meanwhile, the administrative costs of the estate are
declining every year.

So it's in keeping with the length of similar
insolvencies, and it's predicted by the New Hampshire Supreme
Court here that this could be a lengthy and difficult process.
We believe that this should be allowed to play out, so Class 2
creditors can recover as much as they can.

Now, the Court has seen several settlement
agreements come across it's desk in recent months. Some of
those settlement agreements mention future claims directly,
others simply say that any claims that may be brought under
the subject policies are settled and that Home is released
from those policies; presumably, there was consideration for
that, so the Liquidator can settle future claims. With my
clients, however, the Liquidator says that we have to talk to

CHUBB.
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Now, as related in the affidavits from my clients,
at CAD hearing 229 to 30 and 324 to 25, they believed that the
Liqguidator was negotiating with CHUBB on their behalf. The
Liquidator can do that pursuant to the scheme of arrangement
in the UK proceeding involving The Home's United Kingdom
branch, that's at CAD hearing 459 to 60. Our understanding is
that the Liquidator's not doing that.

But the Liquidator does admit that it has to be a
part of this process because we cannot cut through and have
our own agreement with CHUBB. That's at page 4 of the
Liquidator's response to our objection, footnote 2, at CAD
hearing 715. So we have a situation where other's future
claims are settled but not those of the AFIA Cedent's.

And I think this comes back to the unique position
that my clients and the other AFIA Cedent's are in, which is
that our future claims would result in reinsurance recoveries
paid by CHUBB, and CHUBB handles our claims as Home's agent
pursuant to the settlement agreement.

Now, the Court will recall that The Home insured, my
client's liabilities a hundred percent, and CHUBB reinsured
The Home for those liabilities at a hundred percent. So even
though my client's insured underlined policyholders, my
clients do not handle or adjust those claims.

Under the settlement agreement, The Home committed

itself to investigate and adjust all claims brought by my
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client's policyholders. That's at CAD hearing 261 for Zurich
and CAD hearing 352 for Verishicherung.

The Home, either through itself or it's agent CHUBB,
has the sole right to investigate and adjust these claims and
are to provide us with the information necessary to settle
claims with The Home estate.

Now, my clients have repeatedly asked the Liquidator
and CHUBB, it's agent, for IBNR information. And as we put in
our papers at CAD hearing 208, reserves for the running pool
numbers are at approximately 34 million dollars. The problem
is, some of these claims have not had their reserves adjusted
by CHUBB in 20 years, despite their duty under the agreement
for them to adjust claims.

And my client's actuaries cannot estimate IBNR under
those circumstances. Actuaries use case reserves to apply a
loss development factor and estimate IBNR, but they're not
comfortable doing that when reserves haven't been adjusted in
20 years in some of these cases.

So the Liquidator needs to have its agent actually
handle claims, like it's supposed to, and then we can adjust
case reserves, actuaries can do their work to develop a sound
IBNR number of those reserves, and then we can talk about
settling that IBNR and benefitting the creditors of the
estate.

Now, the Liquidator says that CHUBB doesn't have to
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settle if it doesn't want to, but for now, with the specter of
this claim amendment deadline hanging out there, CHUBB may
reasonably believe that they can wait this process out and it
doesn't need to reach a settlement with us on future claims
because they know that there's a chance that in a few months
this will all be rendered moot.

Now, New Hampshire law, RSA 402 C46, states that
quote,
"Under the direction of the Court, the Liquidator
shall pay dividends in a manner that will assure the
proper recognition of priorities and a reasonable
balance between the expeditious completion of the
liquidation and the protection of unliquidated and
undetermined claims, including third party claims."
That protection of unliquidated and undetermined
claims mandated by New Hampshire law, which clearly includes
the IBNR we're talking about, is why we believe the Court
should deny the Liquidator's motion, particularly under these
circumstances, were either waiting for that IBNR to crystalize
or giving us the runway to obtain a settlement that benefits
Class 2 creditors through reinsurance recoveries.

Now, earlier I mentioned the Ambassador case from

Vermont. I know the Liquidator has said that the courts now

need to pay particular attention to the Ambassador case

because that had a special fact where the estate was able to
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pay all the creditors, but the Vermont Supreme Court there set
out a four-factor test, and if that was the only issue that
mattered, they wouldn't have needed a four-factor test, it
would have been a one-factor test. And I think that four-
factor test is enlightening and perhaps helpful to the Court
in resolving this.

The Vermont Supreme Court looked at four things;
first, the companies remaining assets, and here they are still
very sizable.

Number two was the nature and amount of remaining
liabilities. Again, what we're talking in terms of the nature
of these liabilities, is talking about long-tail claims that
take decades to resolve, but for which my clients and others
dutifully paid their premium to The Home to cover.

And in terms of the amount, well, again, the Court
has not been informed of what the effect of this claim
amendment deadline might be in terms of cutting off those
recoveries and those amounts.

The third factor from Ambassador was the
administration costs of the estate, which are under 13 million
dollars in 2018 and 2019, and as I said, less than reinsurance
recoveries.

And fourth -- the fourth factor was the extent to
which the delay results in a delay of full payment to priority

creditors. Obviously, i1if the claim amendment deadline is not
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imposed, there will be a delay, but this is an unusual delay
because here the delay can result in greater payments to
priority creditors through the reinsurance recoveries that
would come from the claims that my clients submit.

So here's what Zurich and Verishicherung request
from the Court; first, we request that the Court deny the
motion and keep the estate open because as long as there's a
deadline hanging over our head, CHUBB will have no reason to
settle our future claims.

Second, the Liquidator and its agent CHUBB have to
adjust claims like they are supposed to and get us the reserve
information that we need. We've asked for this. It has not
been forthcoming, but if the message from this Court is that
there is not going to be a claim amendment deadline until this
happens, perhaps matters will change. And then, after a
reasonable time to evaluate that information, if we can reach
a settlement with CHUBB for future claims, that's great; it's
a win/win. The estate can recover reinsurance and pay more to
Class 2 creditors.

Once CHUBB can be brought to the table, the Court
can then consider what is an appropriate deadline. If the
Ligquidator, again, 1s concerned about ongoing administrative
costs, this plan would help bring that to a close.

So with that, I thank you, Your Honor, for your

consideration. I know there are other AFIA objectors present
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who may have more to add, but I'm happy to answer questions at
the appropriate time.

THE COURT: Thank you.

I think, what I'm going to do is give the other AFIA
objectors a chance to speak. And then, I'll hear from the
Ligquidator, and then when we get to responses I may have some
questions for Counsel.

Let me ask, I do see Attorney Pastori. I don't know
if she's going to speak or anybody with whom she's associated
in this matter?

MS. PASTORI: Good morning, Judge Kissinger --

THE COURT: Good morning.

MS. PASTORI: -- and everyone else.

My name is Terri Pastori. I represent the resolute
objectors. With me is Attorney Mike Mullins from Day Pitney,
and he'll be addressing our argument on this issue.

THE COURT: Good. Thank you, Attorney Pastori.

MS. PASTORI: Thank you.

THE COURT: Attorney Mullins?

I just need you to unmute.

MR. MULLINS: That better?

THE COURT: That's much better, yes. Thank you.

MR. MULLINS: Thank you for telling me before I get
too far in.

Good morning. I'm Mike Mullins on behalf of the
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AFIA Cedent's, managed by Resolute. The Resolute entities
object to the Liquidator's motion because a proposed deadline
doesn't account for the unique role of the AFIA Cedent's in
this liquidation. Instead, the Liquidators really are going
for a one size fits all deadline that's inappropriate when it
comes to the AFIA Cedent's and that AFIA agreement.

One of the reasons it's inappropriate is because of
the failure to properly value the IBNR that Zurich's counsel
has just spoke about, so I won't repeat all those arguments,
other than to say, that my clients have moved to have either
the motion for the deadline declined or held in advance, for
the same reasons that Zurich's counsel mentions.

Without CHUBB having an incentive to come to the
table and do its job in wvaluing these claims, the AFIA
Cedent's are out the reinsurance that they paid for, and the
estate is going to be out substantial amounts of money.

There's no dispute that the AFIA agreement has
benefitted the estate. The Liquidator itself puts in its
papers it's collected 87 million dollars through that AFIA
agreement, and so we know that there's a benefit there. We
don't know what the cost will be of terminating that agreement
because we don't have the value of those potential, future
claims -- the IBNR.

And I'll just say that when -- you know, the AFIA

agreement was heavily litigated, and when it went to the
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Supreme Court and the estimates that went to the court about
the potential claims that could come through the liquidation
and how this agreement was beneficial to the liquidation, IBNR
was included -- potential claims were included in those
estimates.

So there's a real inconsistency to rely on IBNR to
gain the Court's approval for the AFIA agreement but then
refuse to properly value that same IBNR when it comes to
terminating the AFIA agreement. And that's what the proposed
deadline would do is terminate that agreement that's been so
beneficial to the estate. $So we echo all the arguments with
respect to the IBNR and the deadline not being imposed.

But if the Court is inclined to go ahead with the
deadline anyway, I mean, we would say the Ligquidator has a
burden of proof here, and they haven't met it. And the Court
has an independent duty to make sure the estate is being
benefitted, and we don't think they have the information in
front of them made that determination.

But if you disagree with that, there's no reason

that the AFIA Cedent's should be included in that deadline.
So the claim amendment deadline could be imposed for the Class
2 claimants; there's no reason to also impose it on the AFIA
Cedent's, and so let me talk about that for a minute.

Nothing in The Ligquidation Act prohibits the

Ligquidator from setting a deadline for Class 2 claimants while
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continuing to operate under the AFIA agreement. The Act, in
essence, does not require a one size fits all approach.

In fact, when the Act talks about a claim filing
deadline, which this Court has previously set, it allows for
late-filed claims to be permitted for good cause, so long as
they don't prejudice the orderly administration of the
estate -- that's the standard in the Act.

And that analysis is important, I think, for two
reasons. First, it's an individualized determination, all
right. So when you're deciding good cause, each good cause
determination looks at the particulars of the claims at issue,
and some of those particulars are is it a new claim? Is it a
contingent claim that became absolute, you know?

So it looks at the particulars of the claim. It
doesn't say that all late-developing claims in the same class
are automatically denied, but that's what the Liquidators
proposed order, that's now before this Court, says. Paragraph
five of that proposed order would deem all claims or all claim
amendments received after the claim amendment deadline quote,
to be deemed to prejudice the orderly administration of the
liquidation, that's at page 39 of the hearing binder.

That proposed order also goes on to state that the
Ligquidator "shall reject all post-claim amendment deadline
claims without consideration of the merits." So that's a

significant departure from the individualized evaluation set
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forth in the Act.

And the Liquidator seeks to justify this departure
by focusing on the remaining Class 2 claimants. And maybe it
is justified on that basis, but it goes too far in the
proposed order in including the AFIA Cedent's.

Those automatic deeming of prejudice and those
failure to look at the merits also apply to the AFIA Cedent's
and the reinsurance contracts, and that goes too far because
it effectively terminates the AFIA agreement.

Which brings us to the second reason why we think
the focus on these individual determinations is important.

Any determination of an AFIA Cedent claim would show a benefit
to the estate. The AFIA agreement brings money into the
estate; i1t doesn't deplete funds otherwise available to Class
2 claimants, it's just the opposite.

So accordingly, if the Court finds that the purposed
deadline is warranted with respect to Class 2 claimants, the
Liquidator's not satisfied it's burden to show that the
deadline should apply to the AFIA Cedent's because there's no
prejudice to the estate, there's only benefit.

If the AFIA Cedent's are carved out from this, not
only is no prejudice to the estate, but it's basically a win,
win, win scenario. The AFIA Cedent's get a portion of the
reinsurance they paid for. They bought this reinsurance.

The CHUBB companies aren't prejudiced. They merely
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have to pay for the reinsurance that they've contracted to
pay. If they're allowed -- if this deadline passes as
written, the windfall here is to CHUBB; they don't have to pay
claims that they otherwise would have paid either through the
AFIA agreement or but with the liquidation through their
contracts; that's a windfall their not entitled to.

So the AFIA Cedent's will get the reinsurance they
paid for, CHUBB would be required to pay the reinsurance
they're supposed to, the estate would collect more money than
it otherwise would have collected and have available to pay
these allowed claims, and the pot of money for the Class 2
claimants grows. If an individualized determination is looked
at objectively, it's all benefit for the estate.

And so what has the Liquidator said in response to
this? They've had essentially two arguments for why they
should terminate the AFIA agreement, notwithstanding these
ongoing benefits.

The first is to say well, we can't treat the AFIA
Cedent's different than anyone else, otherwise, we'd be
creating a sub-class of Class 5 creditors. Well, if that
argument sounds familiar, it's because it's the same argument
that ACE presented to the New Hampshire Supreme Court when
they objected to the AFIA agreement in the first place, and
the Court rejected it. And there's no reason to contravene

that ruling now.
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As the Supreme Court made clear, the AFIA payments
are effectively administrative cost; they're incurred to
marshal the assets of the estate. And so what the Supreme
Court found is that those payments aren't really priority
payments of Class 5, they're Class 1 payments designed to
increase the funds available to the estate.

In essence, the AFIA Cedent's provide a service to
the estate. They assist in marshaling and collecting tens of
millions of dollars in reinsurance that the estate otherwise
would not receive.

Now, there's no basis for the estate to stop
collecting its reinsurance generally. And then, similarly,
there's no basis to terminate the AFIA agreement that
effectively collects this portion of reinsurance for the
estate.

So that brings us to the second problem that they
raised where they say well, it cost 13 million dollars a year
to run this estate, you know, and it'll be a lot cheaper after
we get the claim amendment deadline. But nowhere do they
identify any cost associated -- the marginal cost associated
with keeping the AFIA agreement in place.

That 13 million dollars is for adjusting Class 2
claims, and their motion and all their numbers are centered on
the Class 2. Nowhere do they say well, it's going to cost us

X amount of dollars to continue the AFIA agreement, and the
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AFIA agreement only brings in Y; you can't do the cost-benefit
analysis because they don't give you the cost.

And when they give you the benefit, which they have
this fuzzy math that says well, if you look at an average over
the last five years, it's about 900 thousand dollars a year.
That's not how you do it. You know, you have to -- they
exclude the commutations as Zurich's counsel pointed out.

If CHUBB has a real deadline, there will be more
commutation, and those commutation dollars are big. If you
include those commutation settlements in there, the average
amount goes up to millions of dollars a year, all right.

So what you need here is evidence. What you need is
an actuary or a third party to come in and look at the numbers
and say give the Court the actual evidence they need to decide
what the cost-benefit analysis is of cutting off the AFIA
agreement. We don't have that.

The Liquidator hasn't met their burden on that. The
Court doesn't have the evidence necessary to make that
determination. It's their burden of proof to put it forward,
and they just haven't done it.

So on behalf of my clients, we ask either that one
of three things happen: the motion be denied outright or it
be held in abeyance until CHUBB provides the information so
that the IBNR can be appropriately valued; or third if the

motion is going to be granted, that it be held in abeyance as
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the AFIA Cedent's and not cut off an agreement that's
otherwise been very beneficial to the estate. Thank you.

THE COURT: Thank you, Attorney Mullins.

I think, the next category would be Nationwide, and
I don't know 1if we have -- I see Attorney Dotseth is on. And
I don't know whether -- it looks like he's going to speak and
not Attorney Elliot, but I'm happy to hear from either.

MR. DOTSETH: Your Honor, this is Keith Dotseth.

I'm here on behalf of Nationwide Mutual Insurance Company, and
I intend to address the motion on behalf of Nationwide as it
relates to the AFIA objectors.

THE COURT: Great.

MR. DOTSETH: And I have the great fortune of
following two excellent colleagues, and I'm not going to waste
that fortune by tossing it aside and repeating all the
arguments in probably a less persuasive fashion. Instead,
Your Honor, I'm going to just try to focus on a few things
very briefly to follow up.

Clearly, Nationwide agrees and joins with all the
positions of the other AFIA objectors here. Plenty of reasons
really; to deny the Liquidator's premature and inadequately
supported request to set a blanket, generic claims amended
deadline without any regard to the unique peculiarities of the
AFTA agreement.

The Liquidators here really are trying to force the
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Court to engage in a sledgehammer remedy that frankly is
calling for a scalpel or at least a smaller hammer. The
blanket sledgehammer approach that they apply or request here
completely ignores the unique role of the AFIA Cedent's and
ignores the New Hampshire Supreme Court recognition of that
unique role.

The AFIA Cedent's encourage this Court to strongly
consider either denying the motion in its entirety; if it
doesn't, to hold the motion in abeyance as to the AFIA
Cedent's.

Or lastly, if it's going to grant the motion, grant
the motion, but deny it as to the AFIA Cedent's because
frankly, the AFIA agreement provides a perfect example of what
the statute identifies as being a good cause -- a reason to
exclude from a claim amendment deadline.

So the short question is why. Why am I asking that?
Well, because to do so really recognizes the unique position
held in The Home estate by the AFIA Cedent's and honors the
already fully recognized unique role that has been endorsed by
the New Hampshire Supreme Court.

Indeed, I will go so far as to say what Home is
asking for you to do here is in direct contravention of the
rulings already reached by the New Hampshire Supreme Court.

The New Hampshire Supreme Court's already determined

that the AFIA Cedent's hold a unique, valuable position.
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They've already granted the administrative costs as being
Class 1 priority status. They've recognized that the AFIA
Cedent's are unique quote, because they uniquely, quote,
benefit the Class 2 claimants to Homes estate since it
increases the likelihood that the claim will be paid and
recognize that the AFIA Cedent's is the single largest asset
of the estate and should not be lost.

The New Hampshire Supreme Court's already recognized
this unique role, and this Court should not be asked in a
backhand fashion through a blanket request for a claim
amendment deadline to disregard that.

And indeed, there's a bit of irony here. One of the
motions the Liquidator argues for as the basis for its motion
is that you need to establish a claim amendment deadline to
motivate claimants that have been slow or reluctant to resolve
or amend their open proof of claims; you may have heard that
is their reason for doing this.

Well, the New Hampshire Supreme Court has already
held that the AFIA Cedent's role in honoring the AFIA Cedent's
unique role is intended to be, quote, an inducement for the
AFIA Cedent's to file claims in the ligquidation in order to
bring a net benefit to creditors of the estate.

If indeed Home is telling you that their real
motivation here is trying to encourage the collection of

claims and processing of claims by setting up a deadline as a
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threat, the reality is the New Hampshire Supreme Court has
already held that the AFIA agreement is a critical cog in
setting up motivations in a way that benefits the estate. It
sets up the motivation to encourage more claims to be
processed through the AFIA agreement.

Disregarding that role -- the unique role played by
AFIA, really be -- would fall under the banner of cutting your
nose to spite your face. And frankly, in this day and age
where we're all depending on masks, having a nose is a very
valuable thing, and we would not encourage this Court to fall
down that path.

There's no realistic downside. Again, my colleagues
have addressed the administrative cost is, you know, not being
tied directly to the cost of running the AFIA agreement. The
fact that we are a net positive (indiscernible), it may
suggest there's a threat of litigation.

I suggest that what they are arguing as the threat
of litigation is the litigation that already took place and
already resulted with the New Hampshire Supreme Court
recognizing that the AFIA agreement is unique, valuable, and
should be a protected part of this estate.

So for all those reasons, and of course all the
reasons already ably described by my colleagues, Nationwide
Mutual Insurance Company joins the other AFIA Cedent's in

urging a denial of the motion. Or if a denial is not coming
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on the entire motion, at least the excising of the AFIA
Cedent's form that deadline. Thank you.

THE COURT: Thank you, Attorney Dotseth.

I think now I'll hear from the Liquidator in

response.

Just need to unmute, Attorney Leslie.

I can't tell you how often I do that in the course
of the day.

MR. LESLIE: There are other people that would like
to mute me, so. Can you hear me now, Your Honor?

THE COURT: I can, yes. Thank you.

MR. LESLIE: Yes, thank you.

David Leslie, for the Liquidator. Those were very
interesting presentations, and there's a lot to be said.

The first place to start is, I think it's very
important to keep in mind the priority ladder that was
established by the New Hampshire legislature which is the same
priority ladder that applies across The United States.

So policy level claims are at Class 2. So Class 1
are administrative expenses in a proceeding and Class 2 are
policy-related claims, and those include the claims of
insureds, and that includes the claims of claimants against
insureds, and the like.

The insurance company liquidations are different

than bankruptcies in that policyholders are preferred. We
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don't have a class of creditors who are distinguished based on
who holds security interest and the like as in bankruptcy. 1In
an insurance company liquidation, the thumb is clearly on the
side of the scale in favor of policyholders.

So the AFIA objectors are Class 5 creditors. There
is no money to pay creditors below Class 2. And the statutory
scheme is quite clear, no money will be paid to a lower
priority class until the more senior class is fully paid.

So the first proposition here is Class 2 creditors
do not stand to receive a hundred percent distribution, so
certainly Class 5 will receive nothing.

The terms was used earlier about windfalls and the
windfall that Century Indemnity or CHUBB would receive, and it
is true. The Liquidator agreed that CHUBB Century Indemnity
would have received a windfall absent the AFIA agreement.

Home's liquidation would have meant that the Class 5
creditors -- the AFIA Cedent's would not have submitted their
claims, they would have made no effort to prove their claims,
and those reinsurance recoveries would be lost; so we agree
with that, and that was the reason for the AFIA agreement.

Now, the AFIA agreement simply provides for an
inducement to submit claims. It did not create a unique --
the AFIA Cedent's are not critical cogs to The Home
liquidation; the New Hampshire Supreme Court never said that.

They don't play a unique role in The Home ligquidation.
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They're Class 5 creditors who've been induced to submit claims
by agreeing to -- through the AFIA agreement -- to a sharing
of reinsurance recoveries.

They have —-- there is a Class 1 administrative claim
to those rights under the AFIA agreement to share in the
proceeds of the reinsurance. Their Class 5 claims are not
transformed into Class 1 claims by the AFIA agreement.

So the Class 5 claim is filed. The Class 5 claim is
investigated by CIS (indiscernible) CHUBB Insurance Services,
a recommendation is made. Based on that recommendation the
claim is then submitted to the New Hampshire court for review
because the New Hampshire court is the exclusive forum for the
determination of claims against The Home Insurance Company.

The UK scheme is not a forum for the determination
of claims. It is a vehicle for the distribution of the
proceeds of the AFIA agreement. Claims are dealt with
exclusively in the New Hampshire proceeding.

So an AFIA Cedent's claim is adjusted. If there 1is
a disagreement over the adjustment of that claim, then there
is an opportunity for a disputed claim proceeding. Again,
within the New Hampshire liquidation process. That process is
the controlling forum.

We haven't had disputed claims proceedings in this
case because there's been agreements between the AFIA Cedent's

and AISUK now CISUK in the determination of claims and the
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liquidation. So we have submitted these claims, they've moved
through the review processes. They've resulted in reinsurance
recoveries, and those recoveries have been submitted through
the scheme and accordingly distributed.

That inducement -- and that's exactly what it is and
it's what the New Hampshire Supreme Court understood it to
be -- was deemed to be reasonable, but that is not creating
tenure to the AFIA Cedent's.

The AFIA Cedent's were not given the right under the
AFIA agreement to determine when The Home liquidation process
would end. It merely is a vehicle to incentivize them to
submit their claims.

And the UK scheme itself calls for it to be
terminated when the AFIA Cedent's claims are discharged, and
those claims will be discharged when they are determined in
the New Hampshire liquidation proceeding. And we propose that
the be discharged based on the claim amendment deadline.

Now, let me go back to talking about the interests
of Class 2 creditors, which the liquidator respectfully
suggests should be the focus of the Court's concern. So Home
stopped writing insurance 25 years ago. Risks stopped being
seeding into the AFIA pool 35 years ago. Home's been in
liquidation for over 17 years.

Now, the court has already determined and approved

95 percent in number of Class 2 proofs of claim. As to
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amount, including the claims awaiting review and approval by
the court, the court has approved 73 percent in amount of the
Class 2 claims estimated by Milliman, and that estimate was
included as a supplement to the interim distribution request
the Liquidator made.

So the central estimate of Milliman for Class 2
claims, when one looks at that, which is 4.2 billion
dollars -- the Class 2 claims determined are now awaiting
review by the Court at up to 73 percent.

So there's a wide range, as the Milliman report
indicated there's a wide range of outcomes there, but that's a
pretty good accomplishment, and it demonstrates why it's a
good time to try to resolve the rest of the claims because
they're only going to be resolved by determination.

Now, the Ligquidator's judgment -- because that's
what the statute calls for here is judgment -- and the Court's
role is to review that judgment. And to the extent that the
Court disagrees with it, feels that the Liquidator is not
suitably explained it, by all means, it's not appropriate to
proceed.

We believe the record that we have submitted here
demonstrates why this is a reasonable judgment. And very
importantly, I would point out, that there is only one
policyholder objector that is here to object to this claim

amendment deadline -- one. That's a significant point.
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And that one objector is objecting about a claim
amendment deadline as it might apply if the Hawaii legislature
does something -- which it hasn't done at the moment -- to
extend the revival period for sexual abuse claims.

So that will be addressed later today when Counsel
for the Maryknoll brothers is available, and my colleague Mr.
Smith will deal with that.

But that's all we have. I agree, the Liquidator
certainly agrees that Home's insurance includes coverage of
long-latency exposures. They are complex exposures, and those
insureds have made the judgment not to object to the claim
amendment deadline. And the court, we believe, should give
that heavy weight.

Now, we have approximately 2.9 billion dollars of
approved Class 2 claims, with the claimants currently pending
before the Court. Those creditors are not able to get a full

distribution until all Class 2 claims are determined as to

amount.

They have waited a long time, and the longer the
wait there's -- unlike Ambassador, which is a completely
different situation on the facts. There would have been no

need for a four-point test if the policyholders weren't going
to get a hundred cents on the dollar, that's why there had to
be a four-point test. Because when you're cutting off Class 2

creditors or policy level creditors, you better have a very
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good reason for doing that if they're going to get paid a
hundred cents on the dollar plus interest, which is what

happened in Ambassador; that's not this case.

In this case, there's no money to go below Class 2,
and Class 2 will not be paid in full. We went through an
extensive and lengthy process with The United States to
resolve The United States claims. The United States is not
subject to a bar date.

The United States could step in at any moment and
disrupt the process of the proceeding, so our first priority,
in addition to adjudicating Class 2 claims, was to make an
arrangement with The United States to eliminate the Federal
Priority Act exposures.

Once we did that, then we believed we were in a
position to move forward with a claim amendment deadline; it
took many years -- over 17 years. And, you know, over 14
years since the AFIA agreement was approved by the court. So
we believe this is the time. We believe the Class 2 creditors
agree with us now is the time, and we believe the time has
come for them to get their money.

Now, if the claim amendment deadline, as we have
proposed it -- i1if the Court approves that, it is going to take
years to determine those claims. So the sooner we get
started, the sooner we'll be finished in the determination of

the remaining claims.
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So we believe this needs to happen in order to
benefit the Class 2 creditors. And with due respect to my
colleagues advocating for the AFIA Cedent's here, the interest
is the interest for the Class 2 creditors, and their silence
as objectors is important.

Now, back to some of the points about AFIA, and
incurred but not reported losses, and the like. So Counsel
referred to the illustration provided to the Superior Court,
and then to the New Hampshire Supreme Court as part of the
record appendix, with 231 million dollars being the projected
Home liability to AFIA Cedent's. That number was the number
included in the last financial statement filed with the UK
regulatory authorities for Home's UK branch. And those
financials were prepared by a Century Indemnity Subsidiary
ATISUK.

The Home Insurance Company had nothing really to do
with that, but because prior to the liquidation Century
Indemnity through AISUK dealt directly with the Cedents for
purposes of adjudicating and paying their claims.

With the entry of the liquidation order, the
insolvency clause in the reinsurance agreement became
effective and that required all payments of reinsurance to go
to the Liquidator as general assets of the estate.

The impact of that insolvency clause is what

affected CIC's interest and the AFIA Cedent's interest post-
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liquidation. Because if the AFIA Cedent's had not continued
to submit claims, CIC would have no claims to pay reinsurance
on. And the AFIA Cedent's would receive nothing as Class 5
creditors because the money that was recovered would go into
the general pot, and there's no money to cascade down to Class
5.

That, again, is why the AFIA agreement was entered
into because the Liquidator was attempting to marshal assets
as best we could, and we saw that 231 million dollar umber,
and we wanted to try to collect as much of that as we could,
hence, the AFIA agreement.

Now, but it was an illustration. It was not a
liquidator estimate; it was an illustration. And it was a
good illustration because it was based on number prepared by
people who were very familiar with what was going on with the
company —-- namely AISUK.

Now, as to the Liquidator's obligation to compute
the IBNR for AFIA related liabilities, there's one big problem
with that, it's impossible for the Liguidator to do that
because the Ligquidator doesn't have the information.

Now, we've heard from several AFIA Cedent's, and
those AFIA Cedent's are in different positions vis-a-vis IBNR.
So as to Zurich and Wurttenbergische, under the settlement
agreements that were reached pursuant to arbitrations that

were going on -- so when the liquidation of The Home began,
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there were arbitrations occurring with respect to --
obligations with respect to who was going to administer
certain, what is called the ruddy pool.

So Zurich, Wurttenbergische, and Nationwide are
members of the ruddy pool, and that pool's business was
reinsured by AFIA which means by Home. And Home took on the
responsibility to administer the claim handling -- the inward
claim handling -- for the ruddy pool, pre-liquidation.

So claims brought against those three carriers with,
respect to the business, Home agreed to defend those third-
party claims as against those carriers, and in turn agreed to
reinsure those losses, okay.

So there was a dispute, prior to liquidation, about
that obligation to defend and handle those claims, and there
was also a disagreement over how the reinsurance obligation
ought to be calculated. Should it be calculated based on
which carriers fronted the business of those ruddy pool
members? Whose policies or paper was issued to those third
parties -- the so-called fronted share? Or should it be based
on the pool share of those carriers?

In other words, they pooled the loss, and they had
pool shares, so there was a dispute. The frontage shares
would have yielded higher reinsurance recoveries to particular
ruddy pool members.

So that was arbitrated, and the conclusion was --
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and the parties agreed -- Wurttenbergische and Zurich agreed
with the liquidator that that interest should be computed on a
pooled share basis.

So those settlement agreements, which settled the
disputes that had been arbitrated -- they are not related to
the AFIA agreement, okay —-- reached a resolution, and that
resolution involved two general things.

One, Home agreed that it was responsible for the
administration of those claims to (indiscernible), and this
was negotiated during the liquidation. This agreement was
approved by the Court, and we agreed that those administration
costs should be Class 1 costs. And we have confirmed that on
multiple occasions to Counsel for Zurich and Wurttenbergische,
we do not back away from that.

Those administrative obligations are obligations of
The Home, they are entitled to Class 1 status, and they need
to be addressed within The Home liquidation proceeding and
there, you know, there's a good form for that, they will be
addressed; that is not a point for the claim amendment
deadline.

The second issue, which is the reinsurance shares,
the parties agreed that those liabilities should be addressed
on a full-share basis, and that's how they have been
addressed.

Now, there is a significant difference in the
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administration of claims between the ruddy pool members and
Resolute. So with the ruddy pool members -- AISUK now CISUK
administers those claims and reports information to the pool
members. As to Resolute, Resolute adjusts its own claims. So
Resolute has its own information.

Now, the observations that have been made today
about CISUK's failure to provide the requisite information to
Zurich and Wurttenbergische in order for them to be able to
determine claim liabilities is news to us.

In other words, that's a breach of contract issue.
If they're not getting information they need, they need to
tell us about that, and we will deal with it.

But they have the information that allows an IBNR
calculation; the Ligquidator does not. Resolute has the
information that allows an IBRN calculation; the Liquidator
does not. And this was demonstrated when the scheme
administrator as the claim amendment deadline motion was
submitted Ernst & Young, the scheme administrators, of the UK
scheme, invited the AFIA Cedent's to submit IBNR information
if they wanted them -- the scheme administrators -- to do a
calculation, and they didn't provide the information. E&Y
asked for that information or raised this twice, and that's
referenced on page HRJ 294 which is the sealed sets of
documents, so -- twice.

So one, it's impossible for the Liquidator to
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calculate the IBNR of the AFIA Cedent's.

Two, the 231 million dollars that was used at the
beginning of this process was number that Home didn't develop,
certainly the Ligquidator didn't develop. It was information
that AISUK could reasonably have put together because they put
together the financial statement for the UK regulators, and
they did that based on the information that they knew at the
time, which was a different world than the post-liquidation
world. So we're being asked to do something that we can't do.
And more than that, it's something we shouldn't have to do.

There is enough actual experience here, which is
what are the claim amounts that have been submitted? What's
actually happened here? And we have 14 years of experience to
look at, and when we look at that actual experience, we see
real numbers, not imagined, not hypothetical, not
speculative -- we have actual numbers of what claim
submissions have been.

And the 900 thousand dollar number is not something
we dreamt up, it's actual, and the papers that are before the
Court show how we did it. 1It's very simple. It's the real
claim submissions. It's the real netting after the offsets
that Century Indemnity can assert. It's real. They're
substantive. They're there. And so that's what we've used.

Now, as to Enstar, okay. Again, back into the real

world here, rather than the imagined world, okay. Enstar was
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able to commute. Enstar negotiated with Century Indemnity,
directly. Enstar was paying a lot of money for claims.

In my opinion, they incentivized CIC to commute, and
the negotiated a commutation, and then they came to the
Liquidator because they had to and explained why they thought
the commutation was a good idea.

The Liquidator did due diligence, thought it was a
good arrangement. The Liquidator disclosed to the UK scheme
creditors committee members, including Resolute, including
Zurich, including Wurttenbergische, that no one objected. It
was submitted to the Court, and it was approved.

Now, there have been multiple occasions when
commutation was possible. CIC invited commutation
discussions. They invited global discussions. Resolute,
Zurich, they had the opportunity to do that. They provided
information.

There was a wide difference -- as our submission
shows -- there was a wide difference in views as to what those
liabilities really were. They were not able to reach an
agreement, and that's fine; there's nothing wrong with that.

Resolute presumably felt their liabilities were
higher than Century Indemnity felt, and they couldn't reach an
agreement. They were able to reach an agreement with Enstar.
And the Enstar commutation benefitted the estate, and it also

benefited the AFIA Cedent's because those proceeds flowed
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through into the AFIA scheme and are available to be paid to
the AFIA Cedent's.

So the Liquidator would respectfully suggest that

the reality of the circumstance here is what folks have

actually done. And while we hear from the three -- well,
four -- Zurich and Wurttenbergische and Resolute and
Nationwide -- while we hear what they say about their

liabilities, Nationwide and Resolute are in a position to do
that.

By the way, Nationwide didn't submit any claims
until after the claim amendment deadline was filed.

Nationwide has been hiding in the bushes for years.

So we have absolutely no idea what their liabilities
are here. So as to Resolute, Zurich, and Wurttenbergische,
they have been active participants. They've been on the
scheme creditors committee. They've been receiving reports.
They know what's going on.

And so the Liquidator has made a judgment of what
AFIA related recoveries are likely to be based on the actual
experience we have, and we posit that a fair and reasonable
way to look at it.

Now, the New Hampshire Supreme Court did not dub the
AFIA Cedent's as critical to the liquidation of The Home. The
Supreme Court approved the Liquidator's motion and

recommendation that it was economically desirable for
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creditors -- Class 2 creditors -- to incentivize these Class 5
creditors to submit their claims. We felt it was a good idea
then, and the Court agreed with us. CIC fought us hard, we've
had much litigation with CIC, so we know each other fairly
well; we were able to prevail.

But we've had 14 years of experience with this
scheme, and we've seen what's actually occurred here. And,
yes, the estate has benefitted from the AFIA agreement, so too
have the AFIA Cedent's, and we have seen this claim volume
drop off; the numbers are in our papers. They're in our
papers.

And for the AFIA Cedent's to assert that they need
us to tell them what their IBNR is, is simply bootstrapping.
They're in the best position to know what their IBNR is, and
if Zurich and Wurttenbergische are dissatisfied, then they
should be raising that. We can address that with CIC, that's
something that can be dealt with.

And as to their case researcher, this morning I
heard that it's been, I think, over 20 years since certain
case reserves have been adjusted, which is astounding. But
those case reserves are not going to be cut off by the
claimant amendment deadline, they'll all be addressed. We're
not going to cut them off.

Case reserves relate to claims that are known. They

are not unknown claims. They're not unreported claims. They
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relate to actual claims.

So the AFIA Cedent's stand to still benefit with a
claim amendment deadline for those claims where there are
reserves, and it's a significant about of money.

What we do with the claim amendment deadline is
clearly cutoff the incurred but not reported claims; we do
that. And we do that because we believe we need to bring this
proceeding to a close for the benefit of the Class 2
creditors.

And we are doing it with our eyes wide open, which
we fully disclosed. We are trading off the approximately 900
thousand dollars a year for the ability to get the money out
the door to the Class 2 creditors who are not objecting to our
claim amendment deadline.

A few other legal points that were raised during the
objectors' arguments which I want to address. One is it's
legally incorrect to assert that there can be different claim
deadlines for creditors -- final claim deadlines.

I mean, and it would be particularly ironic to cut
off the Class 2 creditors who are preferred, as Counsel for
one of the reinsurers asserted, while keeping the claim
deadline open for AFIA Cedent's, Class 5 creditors.

I mean, it's just not a legally supportable
approach. It's inconsistent with the statute, and they have

not demonstrated -- they haven't asserted the statute that
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gives them the authority to do that. We already have a claim
amend -- we had a claim bar date; it was June of 2004.

And the arguments -- the legal arguments that we
heard earlier about late-filed, excused, et cetera relates to
that. It relates to -- you know, claims had to be filed by
the June 13, 2004 date, or they were deemed to be late unless
one of those exceptions applied, that's where the statute
applies.

Those excused late notice provisions in the statute,
they don't relate to a final claim bar date. They relate to
that initial date. And final claim bar dates are essential to
complete liquidations.

Again, this isn't something that the Liquidator or
The Home Insurance Company has dreamt up. We've cited every
major property-casualty insurer over the last 20 years in The
United States that's been liquidated has a claim deadline -- a
claim amendment deadline.

They all have them because they're necessary. And
the statute authorizes the Liquidator to request one, and it
authorizes the Court to approve one because they're necessary
to fulfill the purpose of the liquidation.

They were necessary in those other liquidations
because if you don't have them, you can't determine the
class —-- the full liability. And so one cannot have

different -- cannot keep this liquidation open for AFIA
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Cedent's to submit their claims, which is a subset of Class 5
creditors, and then expect to take those claims and assert
them as reinsurance claims against Century Indemnity CHUBB.

I mean, undoubtedly, Century Indemnity CHUBB will
say you can't do that because we have offset rights for Class
2 or the like related claims. So if we're going to cut off
CIC and cut off their ability to off-set, how can we continue
to allow the AFIA Cedent's to continue to submit their claims,
which as a matter of law we would assert cannot be done, and
then turn around and seek to cause CIC to pay those claims.
They're going to refuse, and they're almost certainly going to
win. So it's just imagining; it's not the real world. It's
not what the law provides.

And two believe that now if the Court doesn't allow
a claim amendment deadline, thereby causing the 2.9 billion
dollars of Class 2 creditors to wait even longer, that that's
somehow going to position the AFIA Cedent's where they're
going to somehow force CIC to commute with them, well, I don't
understand why that is.

I mean, we have the actual experience of what's
happened, and they were in a stronger position historically
when the Cedent's were paying more in claims than they are
today. Why would CIC do that?

I mean, it's just -- you know, they are asking the

Court to accept a supposition that history doesn't show as
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valid. So, certainly, reasonable people can disagree with a
liquidator's judgment. We do not walk away from the point
that this is a judgment call. It is a judgment call.

And we also recognize that judgment call is totally
within the discretion of the Court. So the Court is charged
by the statute to review, determine the suitability of the
Ligquidator's recommendation, and we respect that and honor
that.

But we believe, and the 2.9 billion dollars of Class
2 creditors appear to agree, that now is the time. And that
it is a reasonable trade-off to cut off the 900 thousand
dollars a year of anticipated CIC AFIA reinsurance recoveries
into the future.

And in our papers, we've described how many years it
would take in order to be able to reach the numbers that the
Cedent's have posited -- the 212 and also the numbers that
were floated by the AFIA Cedent's and completely rejected by
CIC as part of the global commutation a few years ago, that
would take a hundred years at the current pace.

So we ask the Court to look at the actual numbers of
record, what's actual happened, and not these suppositions.

Your Honor, that is what I would offer. But more
importantly, what I would offer is, you know, this hearing is
to -- I'm certain the Court has waded through all the papers

that have been submitted and, you know, I am sure I and my
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colleagues share the desire to answer the Court's questions
because that's really most important. So thank you, Your
Honor.

THE COURT: Thank you, Attorney Leslie.

I want to give Counsel an opportunity to respond to
its liquidator's arguments, and I'm just going to go in the
order that we followed. There's no necessity, but why don't
we start with Attorney Steffen.

MR. STEFFEN: Thanks, Your Honor. Just a few
comments to some of the remarks by Counsel.

First of all, the best way to protect and advance
the interests of Class 2 creditors who have priority status,
as Counsel discussed, 1s to increase the assets of the estate.

And there was a lot of discussion about how there
aren't very many Class 2 objectors today. But I really don't
think that it's fair to assume the Class 2 members are aware
of all the ins and outs of the AFIA agreement, of the New
Hampshire Supreme Court ruling, and understand that the assets
of the estate can be increased, and that the Ligquidator's
claims amendment deadline is leaving funds on the table.

And that's why as I believe it was Mr. Mullins who
talked about the role of the Court to exercise its discretion
and oversite of the process and ensure that the interests of
those creditors are protected.

There was discussion about the 231 million dollar
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figure, and there was an illustration. Might I encourage the
Court to review the affidavit of Mr. Rosen; it starts at CAD
hearing 394. He was the chief operating officer of The Home
back in 2004, who submitted the affidavit, and he actually
talks about how The Home believes that the 231 million dollar
amount is significantly understated. So this idea that it was
just an illustration, I think, is belied somewhat by the
affidavit of Mr. Rosen and his description of it to the Court.

And another matter I'd like to address is the 900
thousand dollar figure that we saw in the Liquidator's papers
and repeated this morning. There's a giant asterisk on that
900 thousand dollar number. And that is it's not including
reinsurance recoveries received as a result of the Enstar
commutation.

As I think Mr. Mullins also pointed out, had it been
included in that number, it would be a higher number, so that
there's notice as well. And those are my comments, and I'll
turn it over to, I suppose, Mr. Mullins.

THE COURT: Thank you.

Attorney Mullins?

MR. MULLINS: Thank you, Your Honor. Just a few
points.

So there is nothing improper about establishing
different bar dates. There's nothing per se improper about

that, and we cited the statute in that regard in our reply
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brief, Resolute ser respondent. We did that hearing 686
through 688, I'd commend that to the Court.

And we cite the statute, we also cite a handbook
that was put out by the National Association of Insurance
Commissioners in 2018 -- a receivers handbook for insurance
company insolvencies. And that handbook talks about staggered
bar dates.

Now, they're not the norm, but they're available.
And in one of the reasons you would establish a staggered bar
date is when you have a specific kind of claim, like a claim
that generates additional income to the estate, which is
specifically what the AFIA Cedent's do here.

So the idea that you can't have staggered dates, I
think, is just wrong, and it's not supported by the NAIC, and
that's in our brief at 686 through 688.

As to the point -- I'll echo what Zurich's Counsel
said, that I'm not sure, and I don't think the Court can
assume that these Class 2 claimants, these policyholders,
understand the intricacies of reinsurance arrangements or what
is a unigque arrangement in the AFIA agreement.

I mean, you can see it discussed in the literature
and in courses; it was a creative agreement, it was an unusual
agreement. It's not one that you would expect the layperson
to understand, or policyholders to understand, some

reinsurance counsel don't even understand it, to be frank.
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I don't think the dearth of Class 2 objectors here
means much, but if you're going to look at that, the AFIA
Cedent's asked to have the claim amendment deadline, you know,
held in abeyance as to them or to have their claims accepted
from it. Not one —-- zero -- Class 2 claimant came forward
and said hey, that's not fair.

Not one of them said hey, if the deadline applies to
us, it's got to apply to everyone -- zero. So if you want to
look at how many people didn't object, you know, no one
objected to our alternative form of relief.

And when the Liquidator says that, you know, if
these claims were to come through that CHUBB or CIC might
object to them, they didn't object to holding the deadline in
advance either. I don't see any objection or anyone here from
CHUBB or Century talking; I know they're observing.

But they know what we're asking for. They know why
we're asking for it, and they didn't come on the record and
say they're not going to pay, so I don't know how they could
do that.

If the Court was to grant our relief, I don't know
how they could come back and say well, we sat silent, you
know, on the Webex. We sat there and listened to all these
arguments, we saw the pleadings, you know, we've had over a
year before these things were submitted because of COVID.

We didn't file anything or say anything, but now
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we're going to object. I don't see how they would win that
argument, and I don't know why the Liquidator's granting them
victory already on an argument they never raised for
themselves.

As to the New Hampshire Supreme Court, they did say
that the AFIA agreement was necessary —-- necessary to marshal
the reinsurance assets of the estate. The Superior Court
found that it was necessary, and the Supreme Court affirmed
that. So it's not some ancillary agreement; it was necessary.
And it remains necessary.

The Liquidator just said in his comments that even
if the proposed deadline as to Class 2 claimants is approved
today, it will take years to determine those Class 2 claim
amounts -- years.

So why would you stop collecting your reinsurance
assets now if you know you're not going to pay out on those
claims for years? Why don't have the reinsurance proceeds
come in through the AFIA pool? That's what would happen if
our alternative relief is granted.

The Class 2 would be shut down, and you can start
the years-long process of adjudicating those claims. But in
those intervening years, you can increase the pot of money
available. So once those claims are determined, you have more
money in.

Now, whether it's 900 thousand dollars a year, or 2,
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or 3 million dollars a year, or another commutation comes
through and it's 5 or 6 million, it's more money that the
claimants otherwise would have had.

And the 900 thousand number, I think, is a fraction
for the reasons Zurich's Counsel said -- it's just fuzzy math.
But even if it was right, what the Liquidator has said is this
is our judgment. Trust our judgment that giving out 900
thousand dollars a year is worth it to get these claims done.

One, that's a false dichotomy; you don't have to
give it up, you could shut off the Class 2 claims and continue
to collect the reinsurance.

Two, if you decide you have to give it up, you can't
make that determination. You can't say that what the
Liquidator's doing is reasonable unless you know how much it
costs, right, to collect that 900 because I submit it's
virtually cost-free.

The 13 million dollars that they spend to run this
estate, you know, virtually none of it goes to the AFIA -- the
AFIA Cedent's submit their claims, CHUBB administers them, and
then they collect it. This isn't a big overhead cost for the
estate.

But if you believe that they can give up this money,
when their judgment allows them to give it up, the next
question is what's it really costing, right? I don't think

it's costing them anything to keep this open, so it's
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essentially free money that they're saying we don't want to
collect because it's easier for us to have one cookie-
cutter -- one-size-fits-all deadline, and everyone is just
shut off.

And I don't think that they should stop collecting
the reinsurance. And the Supreme Court said something. We
talked about the windfall, and we all agree that CHUBB, you
know, would have gotten a windfall if the AFIA agreement
wasn't entered into.

And if it's terminated, they'll get a windfall then
too. And what the Supreme Court said is there is no doubt
that the ACE companies, as they were known then, they're now
CHUBB, would reap a substantial windfall in the absence of the
proposed agreement by depriving Home's creditors of the
amounts they would have paid but for Home's insolvency. This
would frustrate the legislative purpose of obtaining full
payment from reinsurers, despite an insurer's insolvency.

Now, the Court was talking about entering into the
agreement, but I think that applies with equal force to
terminating the agreement, which is what the claim amendment
deadline would do. It would say no future claims can come
through that agreement. That would frustrate the purpose of
the legislature to collect the full reinsurance.

I think, that's all the points I have. Thank you,

Your Honor.
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THE COURT: Thank you.

Attorney Dotseth?

MR. DOTSETH: Your Honor, just, again, not wanting
to repeat the excellent points already raised by my
colleagues, I have virtually nothing except one note of
reality to the imagined view advocated by the Liquidator about
what the Class 2 claimants position is or is not.

I think, Your Honor, has in front of your own court,
and in your own, personal experience the answer to why we
don't see a whole lot of Class 2 claimants jumping in here and
making their claim.

As, Your Honor, will recall when Johnson &

Johnson -- one of the more significant class claimants out
there in the Class 2 -- brought their motion to oppose the
claim deadline, they did so late because they weren't aware of
what really was going on here, and they weren't aware of the
intricacies. They still, I'm not sure, fully understand the
AFIA agreement and the impact on the funds available.

But frankly, right in front of, Your Honor, you have
as clear as day evidence that the Liquidator's imagined view
of the Class 2 claimants having full knowledge and really big
boy right behind what the Liquidator is doing and wanting to
be supportive of their efforts, it's just a fantasy.

Ultimately, the question is what else the assets of

this estate -- what magnifies it -- and the New Hampshire
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Supreme Court has already recognized that the AFIA agreement
guarantees that the largest single asset of the estate is not
lost. We're just asking you to continue that decision by the
New Hampshire Supreme Court. Thank you.

THE COURT: Thank you.

Attorney Leslie, I don't know if you wanted to
respond to any of those arguments from other counsel?

MR. LESLIE: Just a few, brief comments. Much has
been made of the use of the word necessary and the New
Hampshire Supreme Court's decision in authorizing and
approving the AFIA agreement. That language is simply -- the
language exists in the statute describing an administration
cost, so at Section 402 C44 subpart 1, and the costs and
expenses of the administration including but not limited to
the following, the actual and necessary cost of preserving or
recovering the assets of the insurer, and it then goes on.

So the court was adopting the language that the
Liquidator had advocated to support the agreement because our
argument was it was necessary to enter into this agreement to
incentivize the AFIA Cedent's to submit their claims so we
could try to collect the asset.

So the court was not making a finding of any kind of
necessity as to AFIA Cedent's and the like, it was that's how
an administrative expense is determined by the statute.

There's no special finding here.
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As to the issue of the Enstar commutation, again,
you know, words like fantasy and the like have been bandying
about here, at CAD HRG 724 and 725 the Ligquidator reports the
actual NODs 2015 through 2019.

So first of all, the AFIA notices of
determination -- AFIA related claims as determined -- and then
the reinsurance collected on those claims, so all of these are
cross-referenced to other filings that have been made with the
court and are all of record, so they can be -- notice can be
taken of them.

So for purposes of argument, let's eliminate Enstar,
and look at 2016, 2017, and 2019 through 11 months. In none
of those months -- in none of those years did the AFIA related
notices of determination exceed 3.5 million dollars.

They're 2.7 million, 3.3 million, 3.2 million, and
through 11 months of 2019, 2 million; that's not fantasy,
that's what they are, and it's all cross-referenced to the
claims that have been determined and allowed by the court.

And so too, on the reinsurance collection side, it's
not fantasy; these are real numbers, and they're the real
numbers the Liquidator's looking at. The Ligquidator is not
interested in giving up assets.

If the Ligquidator believed that it served the
interest of Class 2 creditors to continue this, we would be

cheerfully doing that. But we look at the reality of the
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reinsurance collections here. Net of the setoffs that CIC can
assert, and in 2016 there was a collection of 441 thousand
dollars. In 2019, 1.8 million dollars. In 2018, 1.3 million
dollars, and through 11 months of '19, 950 thousand dollars.
So that was the actual reinsurance collected, and then it gets
split. So I mean, that's the actual reinsurance collected.

So these aren't things we're making up. They're the
actual numbers, and what we've seen is what we're relying on,
okay.

Now, I think a very important point -- you know, I
mean, we're not just kind of chewing the fat on this subject.
I mean, the statutes matter and one of the operating
principles behind the AFIA objector's position here is that
somehow there can be a different bar date that applies to
them -- that the Court has discretion to adopt different bar
dates.

And the citation that Counsel referred to in their
papers related to statutory language and an NAIC guidance that
concerned an initial bar date. 1In other words, equivalent to
the June 2004 date, okay, and allowing different dates for
different types of claims to be filed, so that was the
argument and that's the statute and the commentary on which
they rely.

There isn't a single liquidation that we're aware of

where that's happened. There's nothing of record that shows
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that, and we pointed that out in our papers, and we encourage

the AFIA Cedent's to point to something like that, and they

can't -- they didn't because there isn't one. So that is the
initial -- arguably the argument -- it's the initial claim
deadline.

With a final deadline, you are fixing liabilities.
The necessity when you fix the liability as of a point in
time, you just can't collect reinsurance on certain other
claims which aren't being fixed. I mean, it all has to be in
balance, otherwise, we're Jjust opening up pandora's box to
litigation.

So, again, the precedent of every other major
property-casualty liquidation in The United States over the
last 20 years is one final claim deadline -- one. There's not
a single example that the AFIA objectors have pointed to
because they can't. There isn't one. It doesn't work. It
simply doesn't work.

And finally, I think, it's incredibly unfair, I
mean, I don't know if there are many people that have done
more litigating against Century Indemnity than I and my
colleagues here have done. I mean, we have fought them hard.
We have had good success.

This liquidation has cost them a lot more money than
they ever imagined. But I have respect for all my colleagues,

whether they're in my firm or my opponents for the moment,
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okay. I just think it's simply unfair to assert that because
CIC did not appear in this case that they are acquiescing.

It's no more fair to assert that the holders of
Class 2 claims are unsophisticated and are not objecting
because they don't know what they're doing.

I mean, the motto on Homes letterhead was complex
insurance, and they succeeding in doing that. They insured
the Fortune 500. We are dealing with the most sophisticated
insurance in America.

This is not an auto homeowners insurance company.
They afforded liability insurance in large amounts for
sophisticated insureds who faced significant exposure, and
Johnson & Johnson is a great example of that. Billions of
dollars of exposure is being faced by the company. They are
ably represented by McCarter & English.

They know what they're doing, and to assert that
they somehow -- and other insureds who have not yet settled
with The Home are somehow unaware, I just think that's, you
know, that's assuming something that's just not realistic.
It's just not realistic.

So in our view, and what we think is reasonable, and
which is what we think the standard ought to be here is the
Liquidator making a reasonable judgment.

We are clear-eyed in looking at what we're giving

up, and we need to give up those AFIA recoveries in order to
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have a claim amendment deadline that will withstand scrutiny.

So just like every other liquidator of every other
major property-casualty insurer in The United States over the
last 20 years, we're asking for the same kind of deadline so
that we can bring this to closure, so we can pay these people.

Your Honor, that's what we have to say. And again,
eager to answer any questions that you might have.

THE COURT: So I just want to thank Counsel here. I
did have questions in the course of all of your presentations
you pretty much addressed an understanding of what the issues
that I wanted to have addressed in the course of the hearing.

I think I -- obviously, I need to spend some further
time looking into some of the issues that have been raised,
but I'm satisfied.

I do -- mindful of the seriousness to everybody, if
any of the counsel for the AFIA objectors wants to make any
final points, I'll certainly allow that if there's anything
further. 1If not, then we will suspend this hearing and resume
at 1:30 for the Maryknoll objectors.

But I don't know whether -- I do want to give
counsel, either Attorney Steffen and Attorney Mullins,
Attorney Dotseth, if there's anything further you want to say.
I usually don't give a third round, and I'm not suggesting you
have to do that, but if there's any point that somebody wants

to make, you know.
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And obviously, I'll give Attorney Leslie a chance to
respond as well.

Anything further from Counsel for any of the
objectors?

MR. STEFFEN: At the risk, Your Honor, of trying
everyone's patient's I have one brief response to something
that counsel just described.

I just want to be sure that the record's clear.
Counsel referred you to CAD hearing 724, and there are a few
tables on that page of the Liquidators brief.

And I don't know if, Your Honor, can see that right
now? But I just want to point out a few things. If you can
see them --

THE COURT: I'm there.

MR. STEFFEN: Thank you, Your Honor.

In the first table, you see that the 2015 year has a
much larger amount. And then, we can see in footnote 9 that's
because it includes the commutation for Enstar.

And the point I was trying to make, and I just --
again, just so the record's clear, is that if the other AFIA
Cedent's also could commute, and as I described earlier, I
think as it stands right now with the spectra of the claim
amendment deadline, CHUBB has very little interest in
commuting with any of us. But if we could calculate our

future claims and commute, you would also see larger numbers.
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I mean, that's why 2015 was a bigger number, and
that's why, as I was saying, the 900 thousand dollar figure
has a giant asterisk by it. Because if the other AFIA
Cedent's could commute, you could in rapid order, feed
significant amounts and significant reinsurance recoveries. I
just want to be sure the record was clear on that, and nothing
further from me.

THE COURT: Thank you.

I don't know, if Attorney Mullins, Attorney Dotseth
anything further from either of you?

MR. MULLINS: Nothing from me, thank you.

MR. DOTSETH: And I certainly am not going to step
in now. Nothing further from me. Thank you.

THE COURT: Attorney Leslie, did you want to respond
to that argument by Attorney Steffen?

MR. LESLIE: No, Your Honor.

THE COURT: Okay.

MR. LESLIE: Thank you very much

THE COURT: Great.

Thank you all very much. I appreciate everyone's
patience going about an hour and a half on all these
objections. We will suspend the hearing now. We will resume
at 1:30 with the Maryknoll objections. Thank you.

MR. LESLIE: Thank you, Your Honor.

MS. PASTORI: Thank you, Your Honor.
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MR. DOTSETH: Thank you, Your Honor.

MR. STEFFEN: Thank you, Your Honor.

(Recess at 11:32 a.m., recommencing at 1:30 p.m.)

THE COURT: We are back on the record in the matter
of the liquidation of The Home Insurance Company. This is a
continuation of a hearing on the Liquidator's motion for
approval of the claim amendment deadline.

And, I think, we are now at the point where the only
objector who -- further objector who had requested an
opportunity to be heard was the Catholic Foreign Mission
Society of America Incorporated also known as the Maryknoll
Father and Brothers.

I believe Attorney Eyerly is going to be arguing on
behalf of that entity if I'm correct, if I'm pronouncing his
name correctly. So I want to hear from Maryknoll.

MR. EYERLY: Thank you, Your Honor. My name is Tred
Eyerly, representing Maryknoll. My presentation is very
short.

Maryknoll has been hit with many, many lawsuits here
in Hawaii, and in the last six or eight months, six additional
lawsuits. First, alleged sexual abuse in Hawaii.

The Home issued a policy to Maryknoll for the period
of 1970 to 1973. So many of these cases have been implicated
by The Home's policy, and there are two pending in New York

that fall within that policy period. And there are currently
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six in Hawaii.

I understand that you know, the liquidation period
cannot go on forever, but, you know, we were given an
opportunity to object.

Our position is we would like it to remain open
because we anticipate additional lawsuits, so that's why I'm
here. And that's really all I have to offer.

I understand the Liquidator's position. It has to
end at some point, but Maryknoll paid for this policy, they
need help in resolving these lawsuits, and that's why we're
objecting. Thank you.

THE COURT: Thank you.

Attorney Smith?

MR. SMITH: Thank you, Your Honor.

From the Liquidator's perspective, there's two
aspects to this objection. Maryknoll objects on account of a
Hawaii statute. The revised previously time-barred sexual
abuse claims.

The time for filing revived claims under that
statute expired on August 24th of this year. So that to the
extent that there's an objection based on the existing
statute, it's really moot. Any claims that were filed by the
time of that revival period ended and null and can be included
in a claim amendment deadline filing.

Maryknoll also seems to object of the possibility
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that this statute, you know, might be reopened retroactively
by the Hawaii legislature. And we submit that while the
possibility that a legislature may take action that might
affect tort claims against Home insureds is one, speculative,
and two, it if we're to be given any weight it would
effectively mean that there can never be a claim amendment
deadline because there's always the possibility that the
legislature may do something somewhere that would affect
potential liability of The Home's insureds.

We submit that the claim amendment deadline depends
upon the facts and circumstances of a particular ligquidation.
And for the reasons set forth in our papers and discussed by
Mr. Leslie this morning, we think that that time has come.

The interest of the Class 2 creditors of the 2.9
billion outweighs Maryknoll's speculative concern about
potential future legislative changes. Thank you.

THE COURT: Thank you.

Anything further Attorney Eyerly?

I have to unmute myself after saying that to people
this morning.

Anything further Attorney Eyerly?

MR. EYERLY: I would just note gquickly, you know, T
can't disagree with what, you know, Mr. Smith is saying.

I will point out that there were bills pending

before the Hawaii legislature in the spring, before the
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pandemic, to extend the deadline. The legislature disbanded
at that point. So you know, it is speculative, but we

anticipate the period is going to be reopened. That's all I

can say.
THE COURT: Okay.
MR. EYERLY: Thank you.
THE COURT: Thank you.
Attorney Smith, I don't know if you want to respond
to that?

MR. SMITH: No, Your Honor.

THE COURT: Okay, thank you.

So, again, I will consider this objection along with
the other objections that were made earlier today to the
motion by the Liquidator.

And I think that concludes the hearing on this
motion. Thank you all for your patience, and I appreciate the
Liquidator suggestion for how we conduct this hearing. I
think, all things considered, it gave people who wanted to be
heard the opportunity to be heard and did so in an orderly
fashion, so I appreciate that very much.

And, again, thank you all very much. Have a good
weekend.

MR. EYERLY: Thank you, Your Honor.

MR. DOTSETH: Thank you, Your Honor.

MR. LESLIE: Thanks, Your Honor.
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MS. PASTORI: Thank you, Your Honor.

(Proceedings concluded at 1:35 p.m.)

BEEEA 108

(97 3)406-2 250 | operationsd@escribers.net | www.escribers.net

72




73

CERTIFICATE

I, Frances Marcu, a court-approved proofreader, do hereby
certify that the foregoing is a correct transcript from the
official electronic sound recording of the proceedings in the
above-entitled matter, to the best of my professional skills

and abilities.

TRANSCRIPTIONIST (S) : Sara Koonce, CDLT-214
FRANCES MARCU, CDLT-136 December 13, 2020
Proofreader

BEEEA 109

(97 3)406-2 250 | operationsd@escribers.net | www.escribers.net




THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

ZURICH INSURANCE PLC, GERMAN BRANCH AND WURTTEMBERGISCHE
VERSICHERUNG AG’S MOTION TO RECONSIDER THE ORDERS GRANTING THE
LIQUIDATOR’S MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE
WITH REQUEST FOR A HEARING

Pursuant to Rule 12(¢) of the Rules of the Superior Court of the State of New Hampshire,
Zurich Insurance ple, German Branch and Wiirttembergische Versicherung AG (the “Objecting
Creditors”) respectfully submit the following Motion for Reconsideration to the Court’s two
January 28, 2021 orders (the “Orders”) regarding and approving The Liquidator’s Motion for
Approval of Claim Amendment Deadline (the “Motion™). As set forth below, the Orders are
premised on mistakes of law and fact, and on issues that the Court overlooked. The Objecting
Creditors request that the Orders be reconsidered and modified as a result! Further, the
Objecting Creditors request the Court clarify whether the Orders, as reconsidered, operate as a
final decision on the merits for purposes of appeal to the New Hampshire Supreme Court.

L. The Liquidator Does Not Have the Power to Disavow Post-Liquidation Contracts,
Such as the Agreements with the Objecting Creditors

The Order regarding the Motion correctly describes that the Objecting Creditors “contend
that the proposed Claim Amendment Deadline is contrary to prior agreements reached with the
Liquidator as part of the AFIA Scheme.” Order at 13.? As detailed at pp. 25-26 of the Objecting

Creditors’ November 18, 2019 Objection and at p. 3 of the Objecting Creditors’ February 27,

! Separately, the Objecting Creditors have filed simultaneously a companion motion to stay the Orders with a
request for hearing pending reconsideration and appeal, if necessary.

2 Unless otherwise noted, all references to the “Order” are to the Order regarding the Motion.

1
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2020 Sur-Reply 1n Support of Their Objection to the Motion, under the agreements between the
Objecting Creditors and the Liquidator on behalf of the Home, the Liquidator committed to
investigate, adjust and admit or refute liability for all claims brought by policyholders insured
and cedent insurance companies reinsured by the Objecting Creditors. See Feb. 27, 2020 Sur-
Reply at 3 (internal citations omitted). In exchange for the filing of these claims by the
Objecting Creditors (and other AFIA Cedents), the Home benefits from reinsurance recoveries
on these claims, which it would otherwise have not received if the AFIA Cedents had never
submitted these claims. Per the agreement with AFIA Cedents and the Scheme of Arrangement
approved therein, those reinsurance recoveries by the Home are distributed to the Estate’s
priority creditors, with 50% going to pay Class II policyholder priority creditors of the Home and
the remaining 50% to the Objecting Creditors as costs and expenses of administering the Home
estate, which are given Class I priority status. Ex. 1 to Liquidator’s Resp. to AFIA Objections.
The New Hampshire Supreme Court stated that the agreement with the AFIA Cedents “benefits
the Class II claimants to Home’s estate since it increases the ljkelihood that their claims will be
paid” and that the agreement was necessary “to assure that the largest single asset of the estate
was not lost.” In re: the Liquidation of the Home Insurance Company, 154 N.H. 472, 490 (2006).

In their objection and sur-reply, the Objecting Creditors explained that the premature
imposition of a claim amendment deadline at this time would be fundamentally at odds with the
Liquidator’s binding contractual agreements. The Liquidator negotiated a deal with the
Objecting Creditors that benefitted both parties — and the priority Class II creditors of the Home.
The Liquidator represented to this Court and the New Hampshire Supreme Court that $231

million (including IBNR) of reinsurance assets would be collected if the Courts would approve
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the AFIA Agreement. Seeid. at 477. The Objecting Creditors’ ability to recover that IBNR was
the essential consideration given to them in return for entering into their various agreements.

Furthermore, § 6.3 of the Agrippina/Zurich Settlement Agreement and § 13 of the
Wiirttembergische Settlement Agreement (each with the Liquidator) obligate the Home to adjust
and respond to claims asserted by policyholders against the Objecting Creditors’ policies and “de
all things necessary to have [Home’s] obligations admitted into Home’s estate.” See Objecting
Creditor’s Nov. 18, 2019 Objection at p. 26 (internal citations omitted) (emphasis added).> The
proposed deadline is directly at odds with this binding obligation of the Home, as it would
terminate the Home’s obligations and forfeit the flow of reinsurance recoveries the Liquidator
previously touted to this Court and the New Hampshire Supreme Court as an enormous benefit
to the Home’s priority creditors. If IBNR would be cut off now by the Liquidator’s proposed
deadline, the Objecting Creditors would lose the bargained-for reinsurance coverage from Home
and the Home estate would forfeit substantial reinsurance recoveries the Liquidator can use to
pay Class I priority creditor claims.

The Court’s Order regarding the Liquidator’s motion does not address these issues,
stating that the Court need not “further address any of the AFIA cedents’ claims for breach of
contract or any settlement agreements” because the Liquidator has the broad power to “disavow
any contracts to which the insurer is a party.” Order at 14 (citing RSA 402-C:25, XI). This
finding, which was not addressed in the parties’ briefs (and is a power never claimed or invoked

by the Liquidator) merits reconsideration because it is manifestly incorrect as a matter of law.

* The Liquidator then contracted with Century Indemnity Company (“CIC”) to provide claim handling services. The
statement at p. 4 of the Order that AFIA Cedents entered into a Claims Protocol with CIC is incorrect, as only the
Home in Liquidation and CIC are parties to the Claims Protocol. See Ex. 2 to Liquidator’s Dec. 30, 2019 Response
to AFIA Cedents’ Objections.
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A. Other State Courts Have Applied the Same Statutory Language Only to Pre-
Liquidation Contracts of the Insurer

While there is no New Hampshire precedent applying RSA 402-C:25, XI,* several other
states have the same statutory language in their own insurance receivership acts. Courts in these
states have repeatedly defined this broad power only as one that applies to pre-liquidation
agreements. None has authorized aliquidator to disavow a contract entered into by a liquidator.

In Benjamin v. Pipoly, 800 N.E.2d 50 (Ohio Ct. App. 2003), the Ohio Court of Appeals
applied Ohio R.C. 3903.21(A), which, using verbatim language as the New Hampshire statute,
states that a liquidator may “enter into such contracts as are necessary to carry out the order to
liquidate, and to affirm or disavow any contracts to which the insurer is a party.” In that case,
the Ohio court wrote that “when a liquidator is appointed by court order, as in the instant case,
she is not automatically bound by the pre-appointment contractual obligations of the insurer”
and that unless the liquidator adopted those agreements, they “may not be enforced against her.”
Id. at 59 (emphasis added).

In State ex rel. Wagner v. Kay, 722 N.W.2d 348 (Neb. Ct. App. 2006), the Nebraska
Court of Appeals applied the same statutory language, which also exists in Neb. Rev. Stat. § 44-
4821(1)(m). There too, the Court wrote that a liquidator is “not automatically bound by the
preappointment contractual obligations of the insurer.” 7d. at 357-58 (emphasis added).

Similarly, in First Am. Ins. Co. v. Commonwealth Gen. Ins. Co., 954 SW .2d 460 (Mo.
Ct. App. 1997), a Missouri liquidator applying § 375.1182.1, R.S. Mo. 1994, which also contains
langnage verbatim to the New Hampshire statute at issue here, argued that Missouri law grants

“broad authority to disaffirm pre-liguidation agreements.” Id. at 469 (emphasis added). Of

¢ RSA 402-C:25, XI states that, subject to a court’s control, a liquidator may “Enter into such contracts as are
necessary to carry out the order to liquidate, and affirm or disavow any contracts to which the insurer is a party.”
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course, as recognized in this Court’s Order, the agreements between the Liquidator and the
Objecting Creditors were all entered into post-liguidation.

B. The Liquidator Has Agreed to Be Bound by the Agreements

As an initial matter, because the agreements are post-liquidation agreements, the
Liquidator has committed the Home estate to be bound by them and to fulfill the Home’s
contractual obligations. Indeed, at the December 11, 2020 oral argument, the Liquidator did not
shy away from these obligations, but instead expressly confirmed them, stating that the
Liquidator contractually agreed the Home “was responsible for the administration of those
claims ... and this was negotiated during the Liquidation. ... And we have confirmed that on
multiple occasions ... we do not back away from that.” Ex. A, Oral Argument Tr. at 42:8-14.

Moreover, in Allied Fidelity Ins. Co. v. Continental Illinois Nat’l Bank & Trust Co., 677
F. Supp. 562 (N.D. Ill. 1988), a federal court examined an Indiana statute, Ind. Code § 27-9-3-
9(b)(11), which also has the same “affirm or disavow™ language as the New Hampshire statute.
Once again applying the statute in the context of a pre-liquidation agreement, the court held that
by signing certifications required under a letter of credit, the Liquidator had “manifested his
intention ... to abide by the obligations” imposed. Id. at 564. Here, of course, the Liquidator has
manifested his intention to abide by the agreements with the Objecting Creditors by entering

into them himself -- and enabling priovity creditors to benefit from them.’

> Furthermore, last year, the Iowa Supreme Court refused to allow a liquidator to disavow a pre-liquidation
agreement that the counter-party had “already performed.” Ommen v. Ringlee, 941 N.W.3d 310 (Towa 2020). Using
verbatim language as the New Hampshire statute, the Iowa Liquidation Act allows liquidators to disavow pre-
liquidation contracts entered into by an insurer. Iowa Code § 507C.21(1)(k). The Iowa Supreme Court wrote that
the liquidator could not disavow a pre-liquidation agreement while “still retaining the ability to assert claims ...
pursuant to the same contract.” Ommen, 941 N.W.3d at 318. Indeed, here, the Liquidator continues to utilize the
agreements with AFIA Cedents to collect reinsurance recoveries for the benefit of the Home estate. Per the same
logic, it cannot choose to disavow portions of the agreements that it does not like. A federal court applying
Vermont’s liquidation statute reached the same conclusion, once again in the context of a pre-liquidation agreement.
Costle v. Fremont indem. Co., 839 F. Supp. 265, 272 (D. Vt. 1993) (“[I]f a liquidator seeks to enforce an insolvent
company’s rights under a contract, she must also suffer that company’s contractual liabilities.”).

5
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C. Liquidators Cannot Disavow Post-Liquidation Agreements

Bestowing on a liquidator the power to disavow contracts he entered into would create a
strong disincentive for service providers, employees, landlords and other entities supporting the
liquidator’s efforts to enter into an agreement with a liquidator. The Court’s oversight of such
contract-breaking (Order at 5, 14) would not cure this lack of certainty. No law firm or
accounting firm would want to do business for a liquidator. No landlord would feel comfortable
leasing space to a liquidator. Employees would not want to sign employment agreements. Thus,
it is not in the interest of creditors to grant a liquidator the power to disavow contracts into which
he entered. Indeed, the New Hampshire Supreme Court approved the agreement with the AFIA
Cedents with the understanding and expectation that the Liquidator would comply. Certainly,
the Objecting Creditors had that expectation as well.

For these reasons, the Objecting Creditors respectfully request that the Court reconsider
the portion of the Order describing the Liquidator’s power to disavow his own contracts and
address the Objecting Creditors’ arguments that the Motion is at odds with the Liquidator’s
binding obligations under the agreements, including to administer claims such that the Objecting
Creditors could submit them for reimbursement (including the amount with IBNR advised to the
New Hampshire Supreme Court), ultimately for the benefit of the Home Estate.

II. The Issue in Ambassador Is the Same as Presented Here and Application of the
Balancing Test Must Account for the Liquidator’s Failure to Estimate IBNR

The second issue meriting reconsideration deals with the application of a balancing test in
the Court’s assessment of the Motion. The Court declined to apply the test employed by the
Vermont Supreme Court in /n re Ambassador, 114 A.3d 492 (Vt. 2015), erroneously finding that
the motions before the Vermont court and this court were at different stages of the two

liquidations. Order at 16.
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In Ambassador, there was a March 1, 1988 deadline for filing claims and proofs of loss.
Id. at 493. At issue before the Vermont Supreme Court was the liquidator’s request, decades
later, to set a date for the filing of “final and complete proofs of claim.” Id. at 496. In the Home
Liquidation, there was an initial claim filing deadline of June 13, 2004. Order at 2. The
requested effect of the Liquidator’s Motion here is to establish a deadline for the “final

i1

submission of amendments ... to proofs of claim ... .” Order Approving Claim Amendment
Deadline at 1-2, 9 3. The Objecting Creditors submit that there is no practical difference
between the Motion here and the motion at issue in Ambassador.

While the Order at pp. 14-16 asserts that there would be no difference in result even if the
Ambassador test were applied (and finds that the Liquidator’s request strikes a “reasonable
balance between the expeditious completion of the liquidation and the protection of unliquidated
and undetermined claims™), this finding is based on an incomplete presentation by the Liquidator
and is thus in emror. A reasonable balance must take into account the IBNR that would be
forfeited by the Liquidator’s requested relief. This includes the IBNR of Class II creditors® as
well as the IBNR of the Objecting Creditors and other AFIA Cedents, whose claims are
converted into reinsurance recoveries for the benefit of the Home estate. Inexplicably and
unfairly, the Liquidator has never provided the Court and the Objecting Creditors with an
estimate of IBNR to allow the Court to assess whether there is a “reasonable balance” or whether
the Ambassador test is met. Without such an estimate, the Court lacked the evidentiary record to
conclude that the Liquidator struck a “reasonable balance™ between competing estate interests.

The Ambassador liquidator provided the Vermont Supreme Court with an IBNR estimate

for the court’s consideration in applying its balancing test. In re Ambassador, 114 A.3d at 494, 4

® The settlement agreements the Liquidator enters into with claimants routinely provide consideration for any future
claims, demonstrating that claimants that have not reached settlement agreements with the Liquidator do have some
amount of IBNR that will be foregone by virtue of a premature claim amendment deadline.

7
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7. That has not happened here. Without that information, the Court cannot assess the reasonable
balance called for under New Hampshire law or apply the Ambassador test. Without that
information, the Liquidator has deprived the Court of the ability to assess the reinsurance
recoveries that would be sacrificed by virtue of a premature claim amendment deadline,
including but not limited to those under the BAFCO agreements and reinsurance unrelated to the
AFIA Cedents. See Objecting Creditors’ Feb. 27, 2020 Sur-Reply at 8, n. 6. And without that
information, the Court cannot assess the harm to Class II creditors from a premature claim
amendment deadline that cuts off future reinsurance recoveries of the estate. Indeed, given the
New Hampshire Supreme Court’s edict that the agreement with AFIA cedents “benefits Class II

it

claimants,” any balancing exercise must account for that benefit, and that requires the IBNR
information the Liquid;ator has not provided.

By not providing this, the Liquidator has left the Court with no ability to assess
alternative outcomes, such as an extended deadline or the setting of a date for the Liquidator to
return with more information.” Rather, the Court has been asked to rule on an incomplete record.
Simply put, the Liquidator has not met its burden of proof as the moving party. Applying any
balancing test under these circumstances is impossible, and thus the Court’s conclusion that the

Liquidator’s balancing of interests was “reasonable” is an error of fact and law.

III.  New York’s Statute of Limitations for Abuse Claims Has Already Been Extended to
August 2021

The third 1ssue meriting reconsideration is the erroneous statement in the Order that the

argument made by the Objecting Creditors (see p. 9 of Objecting Creditors’ Feb. 27, 2020 Sur-

7 Further, the fact that the liquidation is in its 17th year is not a sufficient factor, considering the numerous other
liquidations in place longer prior to a final claim amendment deadline. See Objecting Creditors’ Objection at 24,
Assets recognized by the New Hampshire Supreme Court remain that will benefit Class II creditors and it is not
unreasonable for the estate to continue for a period of time sufficient for the collection of those assets, or at least
until the point when it can be determined that they are exceeded by the administrative costs of the estate.

8
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Reply) and the New York Liquidation Bureau regarding the revival of the statute of limitations
in New York is merely a “potential change.” Order at p. 17. As detailed in the Objecting
Creditors’ Sur-Reply and in the October 27, 2020 submission by the New York Liquidation
Bureau to the Court, New York has already extended its revival period to August 14, 2021. See
Ex. B. Thus, as is the case with other states’ revival laws described in the Objecting Creditors’
sur-reply, the extended date in New York’s statute is not a potential change, but rather one
presently in effect. As currently ordered, the claim amendment deadline would take place prior
to August 14, 2021 (as well as the expiration of other states’ already revived statutes of
limitations, such as California, which extends to January 1, 2023). Thus, the Objecting Creditors
respectfully request that the portion of the Order dealing with the uncertainty of these statutory
extensions be reconsidered.
IV.  The Status of Johnson & Johnson’s Settlement Agreement Is Unclear

The fourth issue meriting reconsideration relates to claimant Johnson & Johnson (“J&I™).
As the Court is aware, J&J withdrew its objection to the Motion when it reached a settlement
agreement in principle with the Liquidator. On January 28, 2021 (the same day as the Orders at
issue here), J&J filed a motion with the Liquidator’s agreement seeking to hold in abeyance any
approval of the J&J settlement for 60 days while it awaits direction regarding a specific new
coverage action relating to tale claims. Obviously, the Objecting Creditors lack information
regarding whether the J&J settlement agreement is imperiled and what effect that may have, if
any, on the Motion. The Court, however, may have issued the Orders here under the belief that
the J&J settlement agreement was complete and fully effectuated. To the extent that the Orders
were written with that mistaken understanding, the Objecting Creditors respectfully request that

the Court reconsider its Orders.
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CONCLUSION

Wherefore, for the reasons contained herein, the Objecting Creditors respectfully request
that the Court reconsider its Orders regarding and approving the Liquidator’s Motion for a Claim
Amendment Deadline. Further, the Objecting Creditors request that the Court clarify, in its
ruling on reconsideration, whether the Orders as reconsidered operate as a final decision for
purposes of appeal to the New Hampshire Supreme Court. The Objecting Creditors request oral
argument on this motion, and their companion motion for a stay of the Orders pending
reconsideration and appeal, if necessary.

Respectfully submitted,

ZURICH INSURANCE PLC GERMAN
BRANCH AND WUERTTEMBERGISCHE
VERSICHERUNG,

By their Attorneys,

McLANE MIDDLETON,
PROFESSIONAL ASSOCIATION

Dated: February 11, 2021 By: / %Xﬁﬂ ﬁd’m
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Exhibit A

Transcript Excerpt from December 11, 2020 Hearing on
Liquidator’s Motion to Approve Claim Amendment
Deadline — Page 42
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EXHIBIT A
42

and the parties agreed -- Wurttenbergische and Zurich agreed
with the liquidator that that interest should be computed on a
pooled share basis.

S0 those settlement agreements, which settled the
disputes that had been arbitrated -- they are not related to
the AFIA agreement, okay -- reached a resolution, and that
resolution inveolved two general things.

One, Home agreed that it was responsible for the
administration of those claims to {indiscernible), and this
was negotiated during the liquidation. This agreement was
approved by the Court, and we agreed that those administration
costs should be Class 1 costs. And we have confirmed that on
multiple occasions to Counsel for Zurich and Wurttenbergische,
we do not back away from that.

Those administrative obligations are obligations of
The Home, they are entitled to Class 1 status, and they need
to be addressed within The Home liquidation proceeding and
there, you know, there's a good form for that, they will be
addressed; that is not a point for the claim amendment
deadline.

The second issue, which is the reinsurance shares,
the parties agreed that those liabilities should be addressed
on a full-share basis, and that's how they have been
addressed.

Now, there is a significant difference in the

1973) 406-2 250 | operations@escribers.net | www.escribers net

126




Exhibit B

New York Liquidation Bureau
Notice of Non-Participation in Hearing and of Extension
of Filing Deadline Under Child Victim Act to August 14,
2021
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900 Elm Street, 19™ Fi. | P.O. Box 3600 | Manchester, NH 03105-3600

October 27, 2020

Catherine J. Ruffle, Clerk
Merrimack County Supctior Court
5 Court Street

Concord, NH 03301

RE: Inthe Matter of the Liquidation of The Home Insurance Company
Docket No, 217-2003-EQ-00106
Our File No, Q09026-65033

Dear Ms. Ruffle:

EXHIBIT B

NOREEN F. CONNOR
APMITTED IN NH, VT AND ME
deonnor@primnier.com

TEL: 603-626-3304

Fax; 603-626-0997

Enclosed for filing with the court in the above-referenced matter please find The Ancillary’s
Notice of Intent with respect to the December 11, 2020 video conference hearing. Thank you.

Very truly yours,

/s! Doreen F. Connor
Doreen F, Connor

DFC/Encl.

cc: John Kelly, Esq.
David Axinn, Esq.
Attached Service List

4556676.1
NEW HAMPSHIRE | VERMONT | WASHINGTON, D.C.
www.primmer.com

128



EXHIBIT B

THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No 217-2003-EQ-00106

In the Maiter of the Liquidation of
The Home Insurance Company

NOTICE OF NON-PARTICIPATION AT THE DECEMBER 11, 2020 VIDEO
CONFERENCE

NOW COMLES the Special Deputy Superintendent of the New York Liquidation
Bureau, and the agent of the New York Superintendent of Financial Services (“New York
Superintendent”) in its capacity as the ancillary receiver (“Ancillary Receiver”) of The
Home Insurance Company (“The Home”) and respectfully advises the Court that:

1. The Ancillary Receiver will rest on its pleadings and will not participate in
the December 11, 2020 video conference.

2. Although the Ancillary Receiver rests on ils prior pleadings and is not
requesting any additional relief, the Court should be aware that the New York Legislature
extended the filing deadline under the Child Victim Act to August 14, 2021, which will

be impacted by this Court’s final bar order.

Respectfully Submitted
New York Superintendent of
Financial Services as Ancillary Recciver

of the Home Insurance Company
in Liquidation

4556403. 1
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By Its Attorneys,
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Dated:  10/27/2020 By: /s/ Doreen F. Connor
Dorcen F. Connor, #421
PO Box 3600
Manchester, NH 03105
(603) 626-3300
deonnor @ primmer.com

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing pleading was this day forwarded all

counsel of record on the enclosed Service List.

/s/ Dorcen F. Connor
Doreen F. Connor
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106
In the Matter of the Liquidation of

The Home Insurance Company

LIQUIDATOR’S OBJECTION TO ZURICH’S AND WURTTEMBERGISCHE’S
MOTION TO RECONSIDER THE ORDERS GRANTING THE LIQUIDATOR’S
MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

Christopher R. Nicolopoulos, Insurance Commissioner of the State of New Hampshire, as
Liquidator (“Liquidator”) of The Home Insurance Company (“Home”), hereby objects to the
motion of Zurich Insurance plc, German Branch and Wiirttembergische Versicherung AG
(“Zurich and Wiirttembergische™) to reconsider the Order [Granting Liquidator’s Motion for
Approval of Claim Amendment Deadline] (“Order”) and the Order Approving Claim
Amendment Deadline, both dated January 28, 2021 and issued under Clerk’s Notices dated

February 1, 2021 (the “Orders™).

I The Zurich and Wiirttembergische Settlement Agreements and
the AFIA Scheme Do Not Support Reconsideration.

The Liquidator has not contended and does not contend that he has the authority to
disavow post-liquidation contracts such as the settlement agreements with Zurich and
Wiirttembergische. The Court approved those settlements by orders entered February 17, 2005
and March 21, 2006. Those agreements are binding.

However, the Court should conclude that those agreements have no bearing on the
Liquidator’s motion for approval of the Claim Amendment Deadline, and Zurich’s and
Wiirttembergische’s contract arguments have no merit, and revise the Order accordingly.

Contrary to the broad assertions at pages 2-3 of the motion to reconsider, the settlement
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agreements do not somehow require that the liquidation be held open for the submission of
claims in perpetuity. The settlement agreements (and the Scheme) acknowledge that generally
applicable New Hampshire liquidation requirements govern the claims. As the Liquidator noted
in his December 30, 2019 and April 30, 2020 filings, they do not address questions of how long
claims may be submitted or the liquidation may last. These are matters of public interest to be
determined by the Court under the New Hampshire Insurers Rehabilitation and Liquidation Act,
RSA 402-C (“Act”) [CAD HRG 138, 717-718, 733-734!].

As an initial matter, Zurich and Wiirttembergische persist in conflating the AFIA Scheme
with their individual settlement agreements. However, as explained in the Liquidator’s
December 30, 2019 filing, the AFTA Agreement [CAD HRG 740] — implemented by the Scheme
[CAD HRG 404] — provided an incentive for AFIA cedents generally to submit Class V
reinsurance claims by providing for the cedents to be paid a part of reinsurance recoveries on the
claims as an administration cost [see CAD HRG 714-717]. By contrast, the Zurich and
Wiirttembergische settlements resolved pre-liquidation disputes with the two particular cedents
that were the subject of arbitrations [see CAD HRG 717-718]. The two resulting settlements are
separate and distinct from the AFIA Scheme.

The Zurich and Wiirttembergische settlement agreements resolved arbitrations regarding
a reinsurance contract known as “Treaty R”. See Zurich and Wiirttembergische Settlements,
Whereas Clauses (D), (G) [CAD HRG 257, 258, 343]. The Liquidator’s motions for approval of
the settlement agreements (to which Zurich and Wiirttembergische did not object) also make this

clear. See Liquidator’s Motion for Approval of Settlement Agreement with Wiistenrot &

! These page references are to the binders of filings submitted in connection with the December 11, 2020
videoconference hearing.
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Wiirttembergische AG 9 3, 6 (March 1, 2006); Liquidator’s Motion for Approval of Settlement
Agreement with Agrippina §§ 3, 6-7 (January 25, 2005).2

As Zurich and Wiirttembergische acknowledge (Motion to Reconsider at 2), the
settlement agreements address Home’s obligations with respect to underlying claims by
policyholders against Zurich and Wiirttembergische. See Zurich Settlement, definition of
“Policy Liability” [CAD HRG 259]; Wiirttembergische Settlement, definition of “Policy
Liability” [CAD HRG 347]. Home had agreed to administer as well as reinsure these underlying
claims in “Treaty R”, and the settlement agreements provide specificity both as to the basis for
Home’s potential liability (fixed pool share) as reinsurer of such policy claims and as to how
Home will administer the underlying claims going forward (that administration being the Class I
obligation referred to at argument). See Zurich Settlement 4 6.3.3, 6.3.1, 6.7 [CAD HRG 261,
262]; Wiirttembergische Settlement 479, 13, 13.9 [CAD HRG 350, 352, 359].

In the settlements, the Liquidator agreed that when underlying policy claims are accepted
as obligations of Zurich or Wiirttembergische, then the fixed pool share would also be deemed to
be part of Zurich’s or Wiirttembergische’s proof of claim in the New Hampshire liquidation. See
Zurich Settlement 9 6.3.3 (claims for which Agrippina’s liability has been established “shall
automatically be deemed to form part of Agrippina’s Proof of Claim submitted in Home’s estate
and shall immediately be capable of determination and admission in and to such estate”) [CAD
HRG 261]; Wiirttembergische Settlement § 15.2.2 (periodic quarterly accounts of adjusted and

established claims “shall automatically be deemed to form part of Wiirttembergische’s Proof of

2 The Court may propetly take judicial notice of the motions for approval of the settlements and other filings and
orders in this proceeding, see Wellington v. Wellington, 88 N.H. 482 (1937), and rely on them. See In the Matter of
Liguidation of Home Ins. Co., 2017 WL 5951591, *3 (N.H. Oct. 27, 2017) (relying on statements in the Liquidator’s
unopposed motion for approval of a settlement with the Western Asbestos Settlement Trust). The separate AFIA
Agreement was approved on September 22, 2005, and the approval was affirmed in 2006. In the Matter of
Liquidation of Home Ins. Co., 154 N.H. 472, 488 (2006) (“Home I1*).

3
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Claim submitted in Home’s estate and shall immediately be capable of determination and
admission in and to such estate.”) [CAD HRG 356]. These provisions, however, do not purport
to set aside generally applicable limitations governing proofs of claim. They are merely an
administratively efficient way of submitting particular underlying claims by including them in
proofs of claim as they are accepted and paid by Zurich and Wiirttembergische.? Those proofs of
claim are subject to the limits established in the New Hampshire liquidation proceeding. The
settlements do not say anything different.

Zurich’s and Wiirttembergische’s arguments are unmoored from the actual contract
language. The settlement agreements do not contain any provision that purports to displace the
rules for admission of claims in the Home liquidation established by the Act and the Court
supervising the liquidation. It would be perverse to interpret the parties’ silence on these issues
as indicating an intent to override otherwise applicable New Hampshire law. Cf. In the Matter of

Liquidation of Home Ins. Co., 166 N.H. 84, 92 (2014) (“Home V”) (“To interpret the parties’

silence on the issue of interest as evidencing an intent that there be none would require us to
write into the contract a term that the parties did not include.”). That is particularly the case
where Zurich and Wiirttembergische are Class V claimants who will not receive any distribution,
and they seek to override a Claim Amendment deadline established to protect preferred Class IT
creditors by advancing distributions to them.

The Scheme similarly leaves the determination of claims against Home to the New

Hampshire liquidation process. The Scheme depends upon the claim determinations made in the

3 The language quoted at page 3 of the motion to reconsider does not concern policy liabilities that, when admitted
in the Home estate, could generate reinsurance recoveries from CIC. It is found in Zurich Settlement § 6.3.2 and
Wiirttembergische Settlement § 15.1 and concerns the Class I administration costs, which are not subject to the
Claim Amendment Deadline. In any event, the phrase “do all things necessary to have such obligations admitted
into Home’s estate” does not override generally applicable liquidation requirements. “All things necessary” is
necessarily limited by the requirements of the Act as applied by the Court supervising the liquidation.
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Home liquidation (which trigger the CIC reinsurance obligations); it does not control them. The
purpose of the Scheme is merely to serve as the vehicle for distribution to Scheme Creditors of
the subject CIC reinsurance collections as transferred to the Scheme by the Liquidator. See
Scheme Clause 1.4 (“The purpose of the Scheme is to distribute the Scheme Assets to the
Scheme Creditors . . . .”) [CAD HRG 454]. The Scheme expressly recognizes that claims must
be determined under the procedures established in the New Hampshire liquidation, including the
2004 claim filing deadline and the Claims Procedures Order.* See Scheme Clause 2.8 (a claim
only becomes established for purposes of the Scheme “when a proof . . . has been first lodged in
the New Hampshire Liquidation in accordance with the terms of the Claims Procedures Order
and there has been finally and conclusively established in accordance with the Claims
Procedures Order . . . a present obligation of the Company to pay an ascertained sum of money . .
..”) [CAD HRG 457]; Scheme Explanatory Statement, Sections E.4, F.1-2 (“Pursuant to the
terms of the Scheme, a Scheme Creditor is required to have submitted a proof of claim . . . in the
New Hampshire Liquidation by 13 June 2004. Proofs of claim received after this filing deadline
may be accepted by the New Hampshire Liquidator in certain circumstances. If, however, such a
proof of claim is excluded by the New Hampshire Liquidator, it would then be ineligible for
participation in the Scheme.”) [CAD HRG 427, 432-433]. Indeed, the Scheme’s definition of
“liability” expressly excludes claims that are not admissible in the New Hampshire liquidation.

See Scheme Clause 1.1 (“such expression does not include any liability which is barred by

4 The Claims Procedures Order is “the order establishing procedures regarding claims filed with the Company,
entered by the New Hampshire Court on 19 December 2003 (as the same may be amended, varied, supplemented
or replaced from time to time).” Scheme Clause 1.1 [CAD HRG 447]. That order applies generally to claims made
against Home pursuant to the Act, and its purpose is to achieve uniformity and provide procedures for the
presentation, processing, determination, and classification of claims against Home. Home V, 166 N.H. at 86-87.
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statute or otherwise unenforceable or which would be inadmissible in the New Hampshire
Liquidation of the Company””) [CAD HRG 450].

The Scheme thus acknowledges that claims must be determined in the New Hampshire
liquidation subject to any applicable liquidation requirements. A requirement that the Liquidator
accept AFIA claims in perpetuity would be contrary to the principle that the New Hampshire
liquidation governs claims against Home. Not surprisingly, the Scheme contains no such
provision.

In sum, the Zurich and Wiirttembergische settlement agreements and the Scheme
contemplate the submission of claims subject to generally applicable limitations established in
the liquidation. They do not preclude establishing a Claim Amendment Deadline. Neither the
settlements nor the Scheme provide that the Liquidator must accept claims and the New
Hampshire liquidation remain open forever. Such an extraordinary result would be contrary to
the purpose of the Act to provide for the “efficien[t]” and reasonably “expeditious™ completion
of the liquidation (see RSA 402-C:1, IV(c), RSA 402-C:46, I) and to the interests of the Class II
policyholders and claimants that the Act is intended to prefer and protect. See RSA 402-C:44;
Home I, 154 N.H. at 488.

I1. The Ambassador Decision Is Not Relevant To The Balancing Of Interests.

Zurich and Wiirttembergische note that In re Ambassador Ins. Co., 114 A.3d 492 (2015),
involved a request to establish a final claim date similar to the Claim Amendment Deadline here.
That is correct, but beside the point. As the Court recognized in its Order, “Home is unable to
pay all policyholder claimants in full, and it will be unable to issue final disbursements to
policyholder claimants until a claim amendment deadline is approved.” Order at 16. By contrast,

in Ambassador, the estate “had already paid all allowed policyholder claims ‘in full, with
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interest,” and had an additional $92 million remaining to address future and lower priority
claims.” Order at 15 (quoting Ambassador, 114 A.3d at 493-494). The Ambassador estate thus
could be held open indefinitely without prejudice to the policyholder creditors, while holding the
Home estate open harms the Class II creditors by preventing them from getting paid the full
potential distribution.

The Ambassador decision offers no useful guidance here because its balancing of
interests did not involve consideration of prejudice to policyholder creditors. As the Court held,
the interest of Class II creditors in obtaining final distributions weighs heavily in favor of a
Claim Amendment Deadline here. See Order at 7, 15-16. The Liquidator addressed that balance
and other aspects of Ambassador in his December 30, 2019 filing [CAD HRG 721-723].

Zurich and Wiirttembergische again contend that their IBNR should be given significant
weight in the balancing of interests. However, the Liquidator has previously noted in his
April 30, 2020 and December 30, 2019 filings that IBNR is speculative and uncertain, Scheme
Creditors — although invited to do so on two occasions by the Scheme Administrators [SEAL
CAD HRG 294, 312] — have not provided the information necessary to make any assessment,
and the actual annual benefit from AFIA-related reinsurance recoveries to Class II creditors
(about $900,000 per year over the last five years) is a small fraction (less than 10%) of the
annual cost of the liquidation [CAD HRG 140-143, 723-726]. Zurich and Wiirttembergische
repeatedly refer to the $231 million number, but the Liquidator has explained why that 2002
estimate (used to illustrate operation of the AFIA Agreement in 2004) does not deserve weight
now [CAD HRG 142-143, 725-26]. That illustration number has been supplanted by the lower
actual Class V claims submitted by AFIA cedents over the past 16 years. Class II IBNR is

speculative for similar reasons, and cannot be estimated with any useful reliability as the
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Liquidator explained in his original motion [CAD HRG 4, n. 2]. Claims need to be proven
through the claim determination process, and that can only be reasonably accomplished by
establishing a Claim Amendment Deadline to require identification and valuation of claims.

The Court properly concluded that the Claim Amendment Deadline strikes a “reasonable
balance between the expeditious completion of the liquidation and the protection of unliquidated
and undetermined claims.” Order at 14 (quoting RSA 402-C:46, I).

III. The Remaining Arguments Do Not Warrant Reconsideration.

Zurich and Wiirttembergische finally make arguments respecting the New York
Liquidation Bureau (“NYLB”) and Johnson & Johnson (“J&J”). However, Zurich and
Wiirttembergische lack standing to advance arguments based on the interests of others. See

Libertarian Party of New Hampshire v. Secretary of State, 158 N.H. 194, 196 (2008); Gill v.

Gerrato, 156 N.H. 595, 599 (2007). In any event, these matters do not change the balance of
interests supporting the Claim Amendment Deadline.

Zurich and Wiirttembergische point out that the New York Legislature extended the time
for filing of “revived” sexual abuse claims from August 14, 2020 to August 14, 2021. See N.Y.
Laws 2020, c. 130, § 1. However, the possibility that sexual abuse claims implicating Home
policies might be submitted during the extended period is too speculative to warrant delaying a
Claim Amendment Deadline and prolonging the Home liquidation. As the Court has noted, such
legislative action is always possible, and delaying distributions to Class II creditors across the
country on this basis more than 16 years after the initial filing deadline began (and more than 24
years after Home’s last policies expired) is unwarranted. Order at 17. A particular New York
statute does not change the balance of interests supporting the Claim Amendment Deadline.

Zurich and Wiirttembergische finally note that Johnson & Johnson (“J&J”) has filed a

motion to hold approval of its settlement with the Liquidator in abeyance in light of discussions

8
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with an entity in bankruptcy. Any uncertainty regarding the status of the J&J settlement is not

relevant to the Liquidator’s motion for a Claim Amendment Deadline. J&J withdrew its

objection to the Liquidator’s motion without qualification on December 8, 2020. The possibility

of some further action respecting a particular policyholder settlement does not affect the balance

of interests underlying the Claim Amendment Deadline.

Conclusion

Zurich’s and Wiirttembergische’s motion to reconsider should be denied. The Liquidator

submits that a hearing on the motion is unnecessary.

February 19, 2021

Respectfully submitted,

CHRISTOPHER R. NICOLOPOULOS, INSURANCE
COMMISSIONER OF THE STATE OF NEW
HAMPSHIRE, AS LIQUIDATOR OF THE HOME
INSURANCE COMPANY,

By his attorneys,

OFFICE OF THE NEW HAMPSHIRE
ATTORNEY GENERAL

J. Christopher Marshall, NH Bar ID No. 1619
J.Christopher.Marshall@doj.nh.gov

Civil Bureau

New Hampshire Department of Justice

33 Capitol Street

Concord, NH 03301-6397

(603) 271-3650

/s/ Eric A. Smith
J. David Leslie, NH Bar ID No. 16859
dleslie(@rackemann.com
Eric A. Smith, NH Bar ID No. 16952
esmith@rackemann.com
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Boston, MA 02110-1700
(617) 542-2300
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Certificate of Service

I hereby certify that copies of the foregoing Liquidator’s Objection to Zurich’s and
Wiirttembergische’s Motion to Reconsider were sent this 19th day of February, 2021, by first
class mail, postage prepaid to all persons on the attached service list, and by email to counsel for
Zurich and Wiirttembergische and other objectors participating at the hearing.

/s/ Eric A. Smith
Eric A. Smith
NH Bar ID # 16952

10
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

ZURICH INSURANCE PLC, GERMAN BRANCH’S REPLY IN SUPPORT OF ITS
MOTION TO RECONSIDER THE ORDERS GRANTING THE LIQUIDATOR’S
MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE
WITH REQUEST FOR A HEARING

Pursuant to Rule 13A of the Rules of the Superior Court of the State of New Hampshire,
Zurich Insurance plc, German Branch (“Zurich”) respectfully submits the following Reply in
Support of Its Motion to Reconsider the Court’s two January 28, 2021 orders (the “Orders”)
regarding and approving The Liquidator’s Motion for Approval of Claim Amendment Deadline
(the “Motion”).

As an initial matter, Zurich notes that the Liquidator’s Objection to the Motion to
Reconsider (the “Objection”) seeks the denial of the Motion to Reconsider, even though the
Liquidator freely admits that several material statements in the Order® are contrary to the law or
the facts in the record. Of course, the presence of these undisputed errors justifies the
reconsideration and re-issuance of the Orders and justifies the need to address all arguments
made by Zurich and other AFIA Cedents that the Orders did not address as a result of a
misunderstanding of key facts or principles.

l. Because the Liquidator Does Not Have the Power to Disavow Post-Liquidation

Contracts, the Court Erred in Disregarding the Liquidator’s Agreements with

AFIA Cedents

The Order states that the Court need not “further address any of the AFIA cedents’ claims

for breach of contract or any settlement agreements” because the Liquidator has the broad power

1 Unless otherwise noted, all references to the “Order” are to the order regarding the Motion.
1
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to “disavow any contracts to which the insurer is a party.” Order at 14 (citing RSA 402-C:25,
XI). On page 1 of the Objection, the Liquidator agrees with Zurich and Wuerttembergische that
he does not have “the authority to disavow post-liquidation contracts” and that agreements with
Zurich and Wuerttembergische “are binding” on him. Thus, the Court must consider and address
the AFIA Cedents’ arguments about those agreements.

The Liquidator baldly contends that those agreements “have no bearing” on his Motion,
and thus, the Orders. Objection at 1. That is not the case. The January 22, 2004 agreement with
all AFIA Cedents (Ex. 1 to Liquidator’s Resp. to AFIA Objections) implements the Scheme of
Arrangement between The Home and the AFIA Cedents and imposes a binding contractual
obligation on the Liquidator to pay the AFIA Cedents 50% of the Liquidator’s reinsurance
recoveries (less specified deductions, such as offsets asserted by the reinsurers) for their claims,
with the other 50% remaining for use to pay Class Il claimants. It was this agreement that the
New Hampshire Supreme Court specifically approved, writing that while collection proceedings
“will be lengthy, complex, and difficult,” the agreement “benefits the Class Il claimants to
Home’s estate since it increases the likelihood that their claims will be paid” and that the
agreement was necessary “to assure that the largest single asset of the estate was not lost.” In re:
the Liquidation of the Home Insurance Company, 154 N.H. 472, 490 (2006) (noting the $231
million including IBNR then calculated as “significant”). The implementation of a premature
claim amendment deadline would harm Class Il creditors (as well as Zurich and other AFIA
Cedents) by reducing the estate’s reinsurance recoveries, all of which is contrary to the interests
protected by the Supreme Court’s order.

The Scheme of Arrangement established by this agreement expressly authorizes the

Liquidator to enter into commutations with The Home’s reinsurers. EXx. E to Zurich’s Objection,
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112.12, at CAD-HRG 459. Unbeknownst to Zurich until recently, however, the Liquidator ended
these efforts to collect IBNR amounts that would benefit the Estate’s priority creditors. Ex. A to
Zurich’s Objection at {{ 12-13, at CAD-HRG 230. The result is a proposed premature claim
amendment deadline that unfairly and unreasonably bestows a windfall on The Home’s
reinsurers, to the detriment of both Class Il creditors and the AFIA Cedents, including Zurich.
The Liquidator should live up to his contractual obligations, maximize reinsurance recoveries,
and later propose a claim amendment deadline once that process is complete.

This failure by the Liquidator to commute with The Home’s reinsurers coupled with the
request for a premature claim amendment deadline, however, has frustrated the very purpose of
the Scheme, which was to allow the Liquidator to collect claims — including IBNR — from The
Home’s reinsurers. The Scheme does not terminate until the liabilities of the AFIA Cedents are
discharged in full (which would maximize reinsurance recoveries for The Home Estate, for the
benefit of Class Il creditors) or unless the Scheme Creditors and the Liquidator conclude based
upon the facts that the Scheme is no longer in the interests of the Scheme Creditors, of which
Zurich is one. Ex. E to Zurich’s Objection at § 7.1.1, at CAD-HRG 482.

In addition to the Liquidator’s agreement with the AFIA Cedents, Zurich and
Wouerttembergische have their individual, separate post-liquidation settlement agreements with
the Liquidator. These are the agreements that obligate The Home Estate to adjust and respond to
claims asserted by policyholders and cedents against Zurich and Wuerttembergische. See, e.g.,
Ex. A-2 to Zurich’s Objection at § 6.3, at CAD-HRG 261. Specifically, The Home (that is, the
Liquidator) is to “do all things necessary to have such obligations admitted into Home’s estate.”
Id. at 1 6.3.2 (emphasis added). Both by failing to provide updated reserves on claims so that

they may be commuted with underlying cedents and policyholders of Zurich, and by advocating
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the premature claim amendment deadline, the Liquidator has violated these obligations of The
Home to Zurich. The Liquidator has failed to take the actions The Home is required to take to
have Zurich’s obligations admitted into Home’s estate; in fact, with regard to Zurich’s IBNR, he
is actively trying to prevent that from happening.

For these reasons, Zurich respectfully requests that the Court reconsider the portion of
the Order describing the Liquidator’s power to disavow his own contracts and address the
arguments that the Motion is at odds with the Liquidator’s binding obligations under the
agreements, including to administer claims such that Zurich and other AFIA Cedents may submit
them for reimbursement and for the Liquidator to negotiate commutations with The Home’s
reinsurers of Zurich’s claims against the Estate, all ultimately for the benefit of The Home
Estate’s Class Il creditors.

1. The Issue in Ambassador Is the Same as Presented Here and the Liquidator Has

Failed to Provide the Court with Information Necessary to Conduct a Balancing

Test

The Liquidator agrees with Zurich that the deadline at issue in In re Ambassador Ins. Co.,
114 A.3d 492 (Vt. 2015) was procedurally the same as that presently before this Court. Thus,
the Order should be corrected to remove the erroneous finding that the test employed therein by
the Vermont Supreme Court should be ignored because it involved a different kind of deadline.

The Liquidator claims that Ambassador is irrelevant (Objection at 6), but once this Court
examines the Ambassador test, it will find that the Ambassador court had information that The
Home’s Liquidator has declined to provide that is necessary for any balancing of interests.
Namely, the Liquidator here has failed to provide the Court with an estimation of the IBNR that
will be foregone by implementation of a premature claim amendment deadline. Furthermore, the

Liquidator has failed to provide the Court with an estimation of the reinsurance recoveries that
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will also be forfeited if his requested deadline is implemented. Without that information,
application of two prongs of the Ambassador test (consideration of the insolvent company’s
remaining assets (i.e., reinsurance recoverables) and the nature and amount of its remaining
liabilities (i.e., IBNR)) is simply impossible. In Ambassador, the liquidator there provided its
“professional judgment” about the amount of IBNR so that the Court could take into account the
remaining liabilities of the estate. Id. at 494, { 7. Indeed, in 2004, The Home’s Liquidator did
the same thing, providing an affidavit to this Court (and, later, the New Hampshire Supreme
Court), that The Home stood to recover $231 million, including IBNR, on AFIA claims. Ex. C
to Zurich’s Objection at CAD-HRG 395.

Despite the Liquidator’s inexplicable failure to provide this Court with current
information, there is undoubtedly IBNR that will be cut off if the premature claim amendment
deadline is adopted, resulting in claims that will be fully borne by The Home’s insureds and
reinsureds and foregone reinsurance recoveries on those liabilities of The Home. The proposed
Johnson & Johnson (“J&J”) settlement demonstrates this, as it provides a release by J&J of the
Liquidator of any future claims J&J may have under its policies with The Home. See Ex. A to
Liquidator’s Dec. 3, 2020 Motion for Approval of Settlement Agreement with Johnson &
Johnson at p. 5, 1 3. That is standard language appearing throughout The Home’s settlements,
and it demonstrates that IBNR was part of the approved claim of J&J in The Home Estate. For
those creditors such as Zurich that have not entered into such settlements with the Liquidator,
their IBNR claims will be forfeited by a premature claim amendment deadline and policyholders
or reinsureds that faithfully paid premiums to The Home will now bear the full costs of those

claims.
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Seventeen years after it chose to provide this Court and the New Hampshire Supreme
Court with an estimate of IBNR of the AFIA Cedents, the Liquidator does not provide a
plausible explanation for his failure to provide this Court now with IBNR information to assist
the Court’s decision-making process. He contends that the estimation of IBNR is “speculative
and uncertain.” Yet he used IBNR in 2004 and urged this Court and the New Hampshire
Supreme Court to rely on that figure as the primary evidence supporting that petition. Moreover,
calculating IBNR is something insurance companies do as a regular function of their business,
including in preparing their financial filings with state regulators or settling with insureds. While
IBNR is an estimation, it is underpinned by mathematics and actuarial science. The Liquidator is
the only entity that can estimate the Estate’s IBNR and should not be absolved of that
responsibility by the approval of a premature claim amendment deadline.

Rather than provide the Court with this essential information, the Liquidator instead
provides a highly selective calculation about AFIA-related reinsurance recoveries that ignores
commutation values. Objection at 7. In so doing, the Liquidator disregards the entirety of the
Estate’s reinsurance recoveries, which at present exceed the Estate’s operating costs (even
without more AFIA Cedent commutations). See Liquidator’s 78" Report at CAD-HRG 631.
Indeed, the Liquidator’s Objection completely ignores the argument made in the Motion to
Reconsider that the Liquidator has deprived the Court of the ability to assess all of the
reinsurance recoveries that would be sacrificed by virtue of a premature claim amendment
deadline, including but not limited to those under the BAFCO agreements and reinsurance
unrelated to the AFIA Cedents. Motion to Reconsider at 8.

Without an estimate of IBNR and the resulting estimate of the reinsurance recoveries

that will be foregone, the Court is simply unable to apply either the Ambassador test or, indeed,
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any balancing of interests that could inform a decision as to whether this is the time to implement
a claim amendment deadline.

I11.  Statutes of Limitations for Abuse Claims Have Already Been Extended Beyond the
Order’s Claim Amendment Deadline

With regard to New York’s statute of limitations for sexual abuse claims, the Liquidator
does not deny that the date identified in the Order is in error. Objection at 8. Thus, the present
date of the claim amendment deadline would precede the already-enacted revival period of the
New York Child Victims Act and New York insureds of The Home would not be able to process
all of their eligible claims in this liquidation. See New York Liquidation Bureau’s November 15,
2019 Objection and Ex. B to Motion to Reconsider. The same is true in California, where, as
mentioned in Zurich’s Sur-Reply in support of its original objection and in the Motion to
Reconsider, the already-enacted revival period lasts until January 1, 2023. Cal. Code of Civil
Proc. § 340.1(q).

The Home’s insureds and reinsureds paid for coverage expecting that The Home would
respond to claims brought against them. Obviously, the liquidation process means those insureds
and reinsureds will not receive payment for the entirety of their claims, but they should at least
have the opportunity to seek their proportionate reimbursement for all claims that they are able to
file prior to the expiration of statutes of limitations. By seeking to impose a claim amendment
deadline that is so premature that even statutes of limitations have not yet expired for claims that
state legislatures have determined are deserving of compensation, the Liquidator is simply
seeking to bring this Estate to a close too quickly. Thus, the Objecting Creditors respectfully
request that the portion of the Order dealing with these statutory extensions be reconsidered in

light of these facts.
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IV. Johnson & Johnson’s Objection Was Only Withdrawn Based Upon Approval of a
Settlement Agreement that It (and the Liquidator) Now Seek to Hold in Abeyance

Finally, there is no dispute that there is a pending motion, to which the Liquidator has
assented, to hold approval of the J&J settlement in abeyance. The Liquidator’s Objection claims
that “the possibility of some further action respecting a particular policyholder settlement does
not affect the balance of interests underlying the Claim Amendment Deadline” and that J&J
“withdrew its objection to the Liquidator’s motion without qualification.” Objection at 9.

First, only the Court knows if the mistaken belief that the J&J settlement was complete
affected its decision. Second, it is important to note that the J&J settlement originally approved
by this Court specifically provided that J&J would withdraw its objection to the claim
amendment deadline “upon approval of this Settlement Agreement by the Court.” See EX. A to
Liquidator’s Motion for Approval of Settlement Agreement with Johnson & Johnson at pp. 9-10,
1 10. The Liquidator should not benefit from the apparent rush to settle with J&J in advance of
the hearing on the claim amendment deadline. J&J’s withdrawal of its objection at that time was
based on approval of a settlement agreement that it and the Liquidator now seek to hold in
abeyance. The Court should reconsider the Orders in light of this new information.

CONCLUSION

Wherefore, for the reasons contained herein, Zurich respectfully requests that the Court
reconsider its Orders regarding and approving the Liquidator’s Motion for a Claim Amendment
Deadline. Further, Zurich requests that the Court clarify in its ruling on reconsideration whether
the Orders as reconsidered operate as a final decision for purposes of appeal to the New
Hampshire Supreme Court. Zurich requests oral argument on this motion, and their companion

motion for a stay of the Orders pending reconsideration and appeal, if necessary.
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THE STATE OF NEW HAMPSHIRE

MERRIMACK, SS. - SUPERIOR COURT
Docket No. 03-E-0106

In the Matter of the Rehabilitation of
The Home Insurance Company
ORDER OF LIQUIDATION

This proceeding was commenced on March 4, 2003, upon the Verified Petition
for Rehabilitation of Paula T. Rogers, Commissioner of Insurance for the State of New
Hampshire (the "Commissioner"). The Commissioner filed the Verified Petition for
Rehabilitation pursuant to RSA 402-C:13, seeking appointment as receiver of The Home
Insurance Company (" The Home") for the purpose of rehabilitating and conserving the
assets of The Home. On March 5, 2003, this Court entered an Order Appointing
Rehabilitator, in which the Commissioner was appointed Rehabilitator of The Home.
The Commissioner, as Rehabilitator, has now determined pursuant to RSA 402-C:19 that
further attempts to rehabilitate The Home would be futile, that The Home is insolvent

within the meaning of RSA 402-C:3 and RSA 402-C:20, II, and that it should be

. liguidated. On May 8, 2003, the Commissioner, as Rehabilitator, filed a Verified Petition

for Order of Liquidation pursuant to RSA 402-C:5, RSA 402-C:19 and RSA 402-C:20
(the "Petition"), in which she has sought an order of liquidation for The Home, her
appointment as Liquidator, and the requested permanent ijiljuncl:tinné'.' After havi.ng-heard

and considered the facts set forth in the Petition, the Court finds that the law and facts are
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as the Commissioner has alleged in the Petition and that there exists a present necessity
for the entry of this order.
WHEREFORE, it is hereby ordered, adjudged and decreed that:

(a) The proceeding for the rehabilitation of The Home is hereby
terminated pursuant to RSA 402-C:19;

(b) The Home is declared to be insolvent;

(c) Sufficient cause exists for an order to liquidate The Home;

(d) Paula T. Rogers, Commissioner of Insurance for the State of New
Hampshire, and her successors in office, is hereby appointed Liquidator of The Home;

(e) The Liquidator shall cancel all in-force contracts of insurance and
bonds effective as of 30 days after the date of this Order;

(f) The Liguidator is directed forthwith to take possession of the assets of
The Home wherever located and administer them under the orders of the Court. The
Liquidator is vested with title to all of the property, contracts and rights of action and all
of the books and records of The Home, wherever located, and in whomever’s possession
they may be found;

(g) The Liquidator is directed to secure all of the assets, property, books,
records, accounts and other documents of The Home (including, without limitation, all
data processing information and records comprised of all types of electronically stored
information, master tapes, source codes, passwords, or any other recorded information
relating to The Home);

(h) The Liquidator is authorized to transfer, invest, re-invest and otherwise

deal with the assets and property of The Home so as to effectuate its liquidation;
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(i) The Liquidator is authorized to acquire, hypothecate, encumber, lease,
improve, sell, transfer, abandon or otherwise dispose of or deal with any property of the
insurer at its market value or upon such terms and conditions as are fair and reasonable
without prior permission of the Court in the ordinary course of business;

(j) The Home and its directors, officers, employees, agents, and
representatives are prohibited from proceeding with the business of The Home, except
upon the express written authorization of the Liquidator;

(k) The Home and its directors, officers, employees, agents, and
representatives, and any persons acting in concert with The Home, are prohibited from
disposing, using, transferring or removing any property of The Home, without the
express written authorization of the Liquidator, or in any way (i) interfering with the
conduct of the Liquidator or (i1) interfering with the Liquidator's possession and rights to
the assets and property of The Home;

(1) Any bank, savings and loan association or other financial institution or
other legal entity is prohibited from disposing of or allowing to be withdrawn in any
manner property or assets of The Home, except under the express written authorization of
the Liguidator or by further order of this Court.

(m) All actions and all proceedings against The Home whether in this state
or elsewhere shall be abated in accordance with RSA 402-C:28 and RSA 402-C:5, except
to the extent the Liguidator sees fit and obtains leave to intervene;

(n) To the full extent of the jurisdiction of the Court and the comity to
which the orders of the Court are entitled, all persons are hereby permanently enjoined

and restrained from any of the following actions:




e

e

(1) commencing or continuing any judicial, administrative, or other
action or proceeding against The Home or the Liquidator;

(2) commencing or continuing any judicial, administrative, or other
action or proceeding against The Home's, the Rehabilitator’s or the Liquidator’s present
or former directors, officers, employees, agents, representatives, or consultants,
including, without limitation, Risk Enterprise Management Limited and each of its
officers, directors and employees, arising from their actions on behalf of The Home, the
Rehabilitator or the Liquidator;

(3) enforcing any judgment against The Home or its property;

(4) any act to obtain possession of property of The Home or to
exercise control over property of The Home;

(5) any act to create, perfect, or enforce any lien against property
of The Home:;

(6) any act to collect, assess, or recover a claim against The Home,
other than the filing of a proof of claim with the Liquidator; and

(7) the setoff of any debt owing to The Home; provided, however,
that notwithstanding anything in this Order to the contrary, nothing herein is intended nor
shall it be deemed to stay any right of setoff of mutual debts or mutual credits by
reinsurers as provided in and in accordance with RSA 402-C:34;

(0) The Court hereby seeks and requests the aid and recognition of any
Court or administrative body in any State or Termitory of the United States and any
Federal Court or administrative body of the United States, any Court or administrative

body in any Province or Territory of Canada and any Canadian Federal Court or

163




administrative body, and any Court or administrative body in the United Kingdom or
elsewhere to act in aid of and to be complementary to this Court in carrying out the terms
of the Order;

(p) All persons doing business with The Home on the date of the
Liquidation Order are permanently enjoined and restrained from terminating or
attempting to terminate such relationship for cause under contractual provisions on the
basis of the filing of the petition to rehabilitate The Home, The Home's assent to the entry
of the Rehabilitation Order, the entry of the Rehabilitation Order, the filing of this
Petition, the entry of the Liquidation Order, the rehabilitation or liquidation proceedings
for The Home, or The Home's financial condition during the rehabilitation or liquidation
proceedings;

(@) All persons in custody or possession of any property of The Home are
hereby directed and ordered to tum over any such property to the Liquidator;

(r) The Liguidator is authorized, in her discretion, to pay expenses
incurred in the course of liquidating The Home, including the actual, reasonable, and
necessary costs of preserving or recovering the assets of The Home, wherever located,
and the costs of goods and services provided to Thr:l Home estate in this and other
jurisdictions. Such costs shall include, but not be limited to: (1) reasonable professional
fees for accountants, actuaries, attorneys and consultants with other expertise retained by
the Department, the Commissioner or the Liquidator to perform services relating to the
liquidation of The Home or the feasibility, preparation, implementation, or operation of a
liquidation plan; (2) compensation and other costs related to representatives, emplovecs

or agents of The Home or its affiliates who perform services for The Home in liquidation;
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and (3) the costs and expenses of and a reasonable allocation of costs and expenses
associated with time spent by New Hampshire Insurance Department personnel and New
Hampshire Department of Justice personnel in connection with the rehabilitation and the
liquidation of The Home;

(s) The Liquidator is authorized to employ or continue to employ, to
delegate authority to and fix the compensation of such appropriate personnel. including
actuaries, accountants, consultants, special counsel, and counsel in this and other
junisdictions, as she deems necessary to carry out the liquidation of The Home and its
worldwide operations, subject to compliance with the provisions of RSA 402-C, the
supervision of the Liquidator, and of this Court. The Liquidator is authorized to continue
at her sole discretion to retain the services of Risk Enterprise Management Limited,
subject to court approval;

(1) The Liquidator is authorized to appoint, and determine the
compensation and terms of engagement of, a special deputy to act for her pursuant to
RSA 402-C:25, 1.

(u) The actual, reasonable and necessary costs of preserving, recovering,
distnibuting or otherwise dealing with the assets of The Home, wherever located, and the
+ costs of goods or services provided to The Home estate under paragraph (i) of the
Rehabilitation Order, during the Rehabilitation proceeding, and under paragraphs (r)-(t)
and (v) of the Liquidation Order, during the Liquidation proceeding, shall be treated as
"costs and expenses of administration," pursuant to RSA 402-C:44, T,

(v} The Liguidator 1s authorized and directed to work with any joint

provisional liguidator or other person of comparable position appointed by a foreign
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tribunal with respect to all or any portion of the estate of The Home located outside the
United States (the "foreign estates") for the purpose of preserving, recovering and
incorporating into the domiciliary estate all assets of The Home located outside the
United States. The Liquidator is authorized to fund from the domiciliary estate the costs
and expenses of administering the foreign estates;

(w) The Liquidator is directed to administer and make payments on all
claims against The Home estate filed with the Liquidator in the domiciliary proceeding,
including the claims of claimants residing in foreign countries (provided the assets of
such foreign estate are transferred to the Liquidator), in accordance with New
Hampshire's prionty statute, RSA 402-C:44;

(x) The amounts recoverable by the Liquidator from any reinsurer of The
Home shall not be reduced as a result of the prior rehabilitation proceeding or this
liquidation proceeding or by reason of any partial payment or distribution on a reinsured
palicy, contract or claim, and each reinsurer of The Home is, without first obtaining leave
of this Court, hereby enjoined and restrained from terminating, canceling, failing to
extend or renew, or reducing or changing coverage under any reinsurance policy or
contract with The Home. The Liquidator may, in her discretion, commute any contract
with a reinsurer or reinsurers:

(v) To the full extent of the jurisdiction of the Court and the comity to
which the orders of the Court are entitled, all actions or proceedings against an insured of
The Home in which The Home has an obligation to defend the insured are hereby stayed
for a period of six months from the date of the Order and such additional time as the

Court may determine pursuant to RSA 404-B:1§;
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(z) Within one year of the entry of this Order, and then annually thereafter,
the Liquidator shall file with the Court a financial report, as of the preceding December
31, in accordance with RSA 402-C:21, V, which shall include, at a minimum, the assets
and liabilities of The Home and all funds received or disbursed by the Liquidator during
the penod,;

(aa) The Liquidator shall have full powers and authority given the
Liquidator under RSA 402-C of Title XXXVII, and under provisions of all other
applicable laws, as are reasonable and necessary to fulfill the duties and responsibilities
of the Liquidator under RSA 402-C of Title XXXVTI, and under the Order, specifically
including, but not limited to, each and every power and authority bestowed upon the
Liquidator under RSA 402-C:25, I-XXI], the provisions of which are incorporated by
reference in their entirety into this Order, and the common law of New Hampshire; and

(bb) The deadline for the filing of claims pursuant to RSA 402-C:26, 11,

RSA 402-C:37, 1, and RSA 402-C:40, 11, shall be one year from the date of this Order.

residing Justice

Date: g/f_gi/o_? By

Time:
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Section 402-C:1

402-C:1 Title, Construction and Purpose. —
I. Short Title. This chapter may be cited as the "Insurers Rehabilitation and Liquidation Act."
II. Construction: No Limitation of Powers. This chapter shall not be interpreted to limit the powers granted the
commissioner by other provisions of the law.
III. Liberal Construction. This chapter shall be liberally construed to effect the purpose stated in paragraph IV.
IV. Purpose. The purpose of this chapter is the protection of the interests of insureds, creditors, and the public generally, with
minimum interference with the normal prerogatives of proprietors, through:
(a) Early detection of any potentially dangerous condition in an insurer, and prompt application of appropriate corrective
measures, neither unduly harsh nor subject to the kind of publicity that would needlessly damage or destroy the insurer;
(b) Improved methods for rehabilitating insurers, by enlisting the advice and management expertise of the insurance
industry;
(c) Enhanced efficiency and economy of liquidation, through clarification and specification of the law, to minimize legal
uncertainty and litigation;
(d) Equitable apportionment of any unavoidable loss;
(e) Lessening the problems of interstate rehabilitation and liquidation by facilitating cooperation between states in the
liquidation process, and by extension of the scope of personal jurisdiction over debtors of the insurer outside this state; and
(f) Regulation of the insurance business by the impact of the law relating to delinquency procedures and substantive rules on
the entire insurance business.

Source. 1969, 272:1, eff. June 23, 1969.
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Formal Proceedings

Section 402-C:25

402-C:25 Powers of Liquidator. —
The liquidator shall report to the court monthly, or at other intervals specified by the court, on the progress of the liquidation
in whatever detail the court orders. Subject to the court's control, he may:
I. Appoint a special deputy to act for him under this chapter, and determine his compensation. The special deputy shall have
all powers of the liquidator granted by this section. The special deputy shall serve at the pleasure of the liquidator.
II. Appoint or engage employees and agents, legal counsel, actuaries, accountants, appraisers, consultants and other
personnel he deems necessary to assist in the liquidation. RSA 98 shall not apply to such persons.
II1. Fix the compensation of persons under paragraph II, subject to the control of the court.
IV. Defray all expenses of taking possession of, conserving, conducting, liquidating, disposing of or otherwise dealing with
the business and property of the insurer. If the property of the insurer does not contain sufficient cash or liquid assets to
defray the costs incurred, the liquidator may advance the costs so incurred out of any available appropriation. Any amounts
so paid shall be deemed expense of administration and shall be repaid for the credit of the insurance department out of the
first available moneys of the insurer.
V. Hold hearings, subpoena witnesses and compel their attendance, administer oaths, examine any person under oath and
compel any person to subscribe to his testimony after it has been correctly reduced to writing, and in connection therewith
require the production of any books, papers, records or other documents which he deems relevant to the inquiry.
VI. Collect all debts and moneys due and claims belonging to the insurer, wherever located, and for this purpose institute
timely action in other jurisdictions, in order to forestall garnishment and attachment proceedings against such debts; do such
other acts as are necessary or expedient to collect, conserve or protect its assets or property, including sell, compound,
compromise or assign for purposes of collection, upon such terms and conditions as he deems best, any bad or doubtful
debts; and pursue any creditor's remedies available to enforce his claims.
VII. Conduct public and private sales of the property of the insurer in a manner prescribed by the court.
VIII. Use assets of the estate to transfer policy obligations to a solvent assuming insurer, if the transfer can be arranged
without prejudice to applicable priorities under RSA 402-C:44.
IX. Acquire, hypothecate, encumber, lease, improve, sell, transfer, abandon or otherwise dispose of or deal with any
property of the insurer at its market value or upon such terms and conditions as are fair and reasonable, except that no
transaction involving property the market value of which exceeds $10,000 shall be concluded without express permission of
the court. He also may execute, acknowledge and deliver any deeds, assignments, releases and other instruments necessary
or proper to effectuate any sale of property or other transaction in connection with the liquidation. In cases where real
property sold by the liquidator is located other than in the county where the liquidation is pending, the liquidator shall cause
to be filed with the register of deeds for the county in which the property is located a certified copy of the order appointing
him.
X. Borrow money on the security of the insurer's assets or without security and execute and deliver all documents necessary
to that transaction for the purpose of facilitating the liquidation.
XI. Enter into such contracts as are necessary to carry out the order to liquidate, and affirm or disavow any contracts to
which the insurer is a party.
XII. Continue to prosecute and institute in the name of the insurer or in his own name any suits and other legal proceedings,
in this state or elsewhere, and abandon the prosecution of claims he deems unprofitable to pursue further. If the insurer is
dissolved under RSA 402-C:23, he may apply to any court in this state or elsewhere for leave to substitute himself for the
insurer as plaintiff.
XIII. Prosecute any action which may exist in behalf of the creditors, members, policyholders or shareholders of the insurer
against any officer of the insurer, or any other person. 169
XIV. Remove any records and property of the insurer to the offices of the commissioner or to such other place as is



convenient for the purposes of efficient and orderly execution of the liquidation.

XV. Deposit in one or more banks in this state such sums as are required for meeting current administration expenses and
dividend distributions.

XVL. File any necessary documents for record in the office of any register of deeds or record office in this state or elsewhere
where property of the insurer is located.

XVII. Assert all legal and equitable defenses available to the insurer as against third persons. A waiver of any defense by the
insurer after a petition for liquidation has been filed shall not bind the liquidator.

XVIII. Exercise and enforce all the rights, remedies and powers of any creditor, shareholder, policyholder or member,
including any power to avoid any transfer or lien that may be given by law and that is not included within RSA 402-C:30-
32.

XIX. Intervene in any proceeding wherever instituted that might lead to the appointment of a receiver or trustee, and act as
the receiver or trustee whenever the appointment is offered.

XX. Enter into agreements with any receiver or commissioner of any other state relating to the rehabilitation, liquidation,
conservation or dissolution of an insurer doing business in both states.

XXI. Exercise all powers now held or hereafter conferred upon receivers by the laws of this state not inconsistent with this
chapter.

XXII. The enumeration in this section of the powers and authority of the liquidator is not a limitation upon him, nor does it
exclude his right to do such other acts not herein specifically enumerated or otherwise provided for as are necessary or
expedient for the accomplishment of or in aid of the purpose of liquidation.

Source. 1969, 272:1, eff. June 23, 1969.
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Formal Proceedings

Section 402-C:26

402-C:26 Notice to Creditors and Others. —
I. Notice Required.
(a) General Requirements. The liquidator shall give notice of the liquidation order as soon as possible by first class mail and
either by telegram or telephone to the insurance commissioner of each jurisdiction in which the insurer is licensed to do
business, by first class mail within this state and by airmail outside this state to all insurance agents having a duty under
RSA 402-C:27, and by first class mail within this state and by airmail outside this state at the last known address to all
persons known or reasonably expected to have claims against the insurer, including all policyholders. He also shall publish
notice in a newspaper of general statewide circulation or in Merrimack county, the last publication to be not less than 3
months before the earliest deadline specified in the notice under paragraph III.
(b) Special Requirements. Notice to agents shall inform them of their duties under RSA 402-C:27 and inform them what
information they must communicate to insureds. Notice to policyholders shall include notice of impairment and termination
of coverage under RSA 402-C:22. When it is applicable, notice to policyholders shall include 1) notice of withdrawal of the
insurer from the defense of any case in which the insured is interested and 2) notice of the right to file a claim under RSA
402-C:40.
(c) Reports and Further Notice. Within 15 days of the date of entry of the order, the liquidator shall report to the court what
notice has been given. The court may order such additional notice as it deems appropriate.
1. Notice Respecting Claims Filing. Notice to potential claimants under paragraph I shall require claimants to file with the
liquidator their claims together with proper proofs thereof under RSA 402-C:38 on or before a date the liquidator specifies
in the notice, which shall be no less than 6 months nor more than one year after entry of the order, except that the liquidator
need not require persons claiming cash surrender values or other investment values in life insurance and annuities to file a
claim. The liquidator may specify different dates for the filing of different kinds of claims.
II1. Notice Conclusive. If notice is given in accordance with this section, the distribution of the assets of the insurer under
this chapter shall be conclusive with respect to all claimants, whether or not they received notice.

Source. 1969, 272:1. 1975, 348:16, eff. Aug. 6, 1975.
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Formal Proceedings

Section 402-C:37

402-C:37 Filing of Claims. —
I. Deadline for Filing. Proof of all claims must be filed with the liquidator in the form required by RSA 402-C:38 on or
before the last day for filing specified in the notice required under RSA 402-C:26, except that proof of preferred ownership
claims and proprietary claims under RSA 402-C:44 need not be filed at all, and proof of claims for cash surrender values or
other investment values in life insurance and annuities need not be filed unless the liquidator expressly so requires.
II. Excused Late Filings. For a good cause shown, the liquidator shall recommend and the court shall permit a claimant
making a late filing to share in dividends, whether past or future, as if he were not late, to the extent that any such payment
will not prejudice the orderly administration of the liquidation. Good cause includes but is not limited to the following:
(a) That existence of a claim was not known to the claimant and that he filed within 30 days after he learned of it;
(b) That a claim for cash surrender values or other investment values in life insurance or annuities which was not required to
be filed was omitted from the liquidator's recommendations to the court under RSA 402-C:45, and that it was filed within 30
days after the claimant learned of the omission;
(c) That a transfer to creditor was avoided under RSA 402-C:30-32 or was voluntarily surrendered under RSA 402-C:33,
and that the filing satisfies the conditions of RSA 402-C:33;
(d) That valuation under RSA 402-C:43 of security held by a secured creditor shows a deficiency, which is filed within 30
days after the valuation; and
(e) That a claim was contingent and became absolute, and was filed within 30 days after it became absolute.
III. Unexcused Late Filings. The liquidator may consider any claim filed late which is not covered by paragraph II, and
permit it to receive dividends, other than the first dividend, which are subsequently declared on any claims of the same or
lower priority if the payment does not prejudice the orderly administration of the liquidation. The late-filing claimant shall
receive, at each distribution, the same percentage of the amount allowed on his claim as is then being paid to other claimants
of the same priority plus the same percentage of the amount allowed on his claim as is then being paid to claimants of any
lower priority. This shall continue until his claim has been paid in full.

Source. 1969, 272:1. 1975, 348:12, 13, eff. Aug. 6, 1975.
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Formal Proceedings

Section 402-C:44

402-C:44 Order of Distribution. —
The order of distribution of claims from the insurer's estate shall be as stated in this section. The first $50 of the amount
allowed on each claim in the classes under paragraphs II, V, and VI except claims of the guaranty associations as defined in
RSA 404-B, 404-H, 404-D, and 408-B shall be deducted from the claim. Claims may not be cumulated by assignment to
avoid application of the $50 deductible provision. Subject to the $50 deductible provision, every claim in each class shall be
paid in full or adequate funds retained for the payment before the members of the next class receive any payment. No
subclasses shall be established within any class.
I. Administration Costs. The costs and expenses of administration, including but not limited to the following: the actual and
necessary costs of preserving or recovering the assets of the insurer; compensation for all services rendered in the
liquidation; any necessary filing fees; the fees and mileage payable to witnesses; and reasonable attorney's fees.
1. Policy Related Claims. All claims by policyholders, including claims for unearned premiums in excess of $50,
beneficiaries, and insureds arising from and within the coverage of and not in excess of the applicable limits of insurance
policies and insurance contracts issued by the company, and liability claims against insureds which claims are within the
coverage of and not in excess of the applicable limits of insurance policies and insurance contracts issued by the company
and claims of the New Hampshire Insurance Guaranty Association, the New Hampshire Life and Health Insurance Guaranty
Association and any similar organization in another state. All claims under life insurance and annuity policies, whether for
death proceeds, annuity proceeds or investment values, shall be treated as loss claims. That portion of any loss for which
indemnification is provided by other benefits or advantages recovered or recoverable by the claimant shall not be included in
this class, other than benefits or advantages recovered or recoverable in discharge of familial obligations of support or by
way of succession at death or as proceeds of life insurance, or as gratuities. No payment made by an employer to an
employee shall be treated as a gratuity.
II1. Claims of the Federal Government.
IV. Wages.
(a) Debts due to employees for services performed, not to exceed $1,000 to each employee which have been earned within
one year before the filing of the petition for liquidation. Officers shall not be entitled to the benefit of this priority.
(b) Such priority shall be in licu of any other similar priority authorized by law as to wages or compensation of employees.
V. Residual Classification. All other claims including claims of any state or local government, not falling within other
classes under this section. Claims, including those of any non-federal governmental body, for a penalty or forfeiture, shall be
allowed in this class only to the extent of the pecuniary loss sustained from the act, transaction or proceeding out of which
the penalty or forfeiture arose with reasonable and actual costs occasioned thereby. The remainder of such claims shall be
postponed to the class of claims under paragraph VIII.
VI. Judgments. Claims based solely on judgments. If a claimant files a claim and bases it both on the judgment and on the
underlying facts, the claim shall be considered by the liquidator who shall give the judgment such weight as he deems
appropriate. The claim as allowed shall receive the priority it would receive in the absence of the judgment. If the judgment
is larger than the allowance on the underlying claim, the remaining portion of the judgment shall be treated as if it were a
claim based solely on a judgment.
VIL. Interest on Claims Already Paid. Interest at the legal rate compounded annually on all claims in the classes under
paragraphs I through VI from the date of the petition for liquidation or the date on which the claim becomes due, whichever
is later, until the date on which the dividend is declared. The liquidator, with the approval of the court, may make reasonable
classifications of claims for purposes of computing interest, may make approximate computations and may ignore certain
classifications and time periods as de minimis.
VIII. Miscellaneous Subordinated Claims. The remaining claims or portions of claims not already paid, witfn;igterest, as in
paragraph VII:



(a) Claims under RSA 402-C:39, II;

(b) Claims subordinated by RSA 402-C:61;

(c) Claims filed late;

(d) Portions of claims subordinated under paragraph V;

(e) Claims or portions of claims payment of which is provided by other benefits or advantages recovered or recoverable by
the claimant.

IX. Preferred Ownership Claims. Surplus or contribution notes, or similar obligations, and premium refunds on assessable
policies. Interest at the legal rate shall be added to each claim, as in paragraphs VII and VIIIL.

X. Proprietary Claims. The claims of shareholders or other owners.

Source. 1969, 272:1. 1975, 348:14. 1977, 499:1. 1998, 99:1. 2005, 248:5, eff. Sept. 12, 2005.
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TITLE XXXVII
INSURANCE

CHAPTER 402-C
INSURERS REHABILITATION AND LIQUIDATION

Formal Proceedings

Section 402-C:46

402-C:46 Distribution of Assets. —
I. Payments to Creditors. Under the direction of the court, the liquidator shall pay dividends in a manner that will assure the
proper recognition of priorities and a reasonable balance between the expeditious completion of the liquidation and the
protection of unliquidated and undetermined claims, including third party claims. Distribution of assets in kind may be made
at valuations set by agreement between the liquidator and the creditor and approved by the court.
II. Excess Assets.
(a) Upon liquidation of a domestic mutual insurance company, any assets held in excess of its liabilities and the amounts
which may be paid to its members as provided under subparagraph (b) shall be paid into the state treasury for the credit of
the insurance department.
(b) The maximum amount payable upon liquidation to any member for and on account of his membership in a domestic
mutual insurance company, in addition to the insurance benefits promised in the policy, shall be the total of all premium
payments made by the member with interest at the legal rate compounded annually.

Source. 1969, 272:1, eff. June 23, 1969.
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

LIQUIDATOR’S MOTION FOR APPROVAL
OF CLAIM AMENDMENT DEADLINE

John R. Elias, Insurance Commissioner of the State of New Hampshire, as Liquidator
(“Liquidator”) of The Home Insurance Company (“Home”), hereby moves that the Court enter
an order establishing a final deadline for the amendment or submission of claims in the Home
liquidation proceeding (the “Claim Amendment Deadline”) at the date 150 days after the Court’s
order. The Claim Amendment Deadline will apply to all claims except administration costs and
federal government claims. It will promote the final determination of claims against Home and
advance the closure of this proceeding by requiring that claimants specifically identify and
describe claims so that the Liquidator can determine them. Unidentified and potential claims
will be barred. A proposed form of order is submitted herewith. The Liquidator has filed a
separate motion for order of notice. As reasons for this motion, the Liquidator states as follows:

Introduction

In the Order of Liquidation entered June 13, 2003, the Court declared Home insolvent
and appointed the Insurance Commissioner as Liquidator to liquidate the company pursuant to
the Insurers Rehabilitation and Liquidation Act, RSA 402-C (the “Act”). The Order of
Liquidation established the deadline for filing of claims as June 13, 2004 (the “Claim Filing
Deadline”). Order of Liquidation § (bb). The Court also issued an Order Approving Notice on

June 11, 2003 approving notice of the Order of Liquidation and the Claim Filing Deadline.
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The Liquidator’s principal goals in this liquidation are to determine claims and collect
assets for the ultimate purpose of distributing Home’s assets to its creditors, in particular the
creditors with claims under policies of insurance issued by Home that are granted Class II
priority by the Act. As of May 31, 2019, the Liquidator has determined and the Court has
allowed Class II claims totaling approximately $2.705 billion, and the Liquidator has made
interim distributions totaling 30% on allowed Class II claims.

The Liquidator has concluded that to move this proceeding to closure and protect the
interests of creditors with allowed Class II claims (those who will receive distributions) it is now
necessary to establish a deadline by which claimants must finally amend their claims in order to
provide the Liquidator with the specificity required for determination of claims. While it may be
possible to make additional interim distributions, the final distribution of assets can only be made
after all Class II claims have been determined. The Liquidator has made substantial progress in
determining Class II claims, but it will be difficult to make significant additional progress
without a final deadline for claimants to amend claims or submit any new claims and barring
claims that are not identified and presented.

This motion accordingly requests the establishment of the Claim Amendment Deadline.
This will not change the original Claim Filing Deadline of June 13, 2004. The Liquidator gave
the statutorily required notice of the liquidation and the Claim Filing Deadline to potential
claimants in 2003, and that broad notice is conclusive. See RSA 402-C:26, III (“If notice is
given in accordance with this section, the distribution of the assets of the insurer under this
chapter shall be conclusive with respect to all claimants, whether or not they received notice.”);
Order Approving Notice § 10 (“Notice provided in accordance with this Order shall be deemed

to satisfy the requirements of RSA 402-C:26.”). The Claim Amendment Deadline is a means to
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bring the claim determination process, in particular the remaining open proofs of claim, to a
close so that a final distribution may be made. While the deadline applies to any new proofs of
claim so that all claims will be subject to the same limits, it is not a general call for claims, which
was already made in 2003.

Background Regarding Home and the Liquidation

Home is a New Hampshire-domiciled insurance company incorporated in 1973, although
its predecessor corporations were established as long ago as 1853. Home had a number of
insurer subsidiaries, most of which were merged into Home as part of its reorganization in 1995."
Home and its subsidiaries wrote insurance and reinsurance in almost all states and territories of
the United States, as well as in Canada, Bermuda, Hong Kong, and the United Kingdom, where
Home’s unincorporated branch operation wrote business as a member of the American Foreign
Insurance Association. Home and its subsidiaries generally stopped writing personal lines
business in the early 1990’s, and they stopped writing all business, including commercial lines
(subject to certain personal lines mandatory renewal requirements in a few states), in 1995.
Affidavit of Peter A. Bengelsdorf, Special Deputy Liquidator, in Support of Motion for Approval
of Claim Amendment Deadline (“Bengelsdorf Aff.””) § 3.

Claims. A total of 20,785 proofs of claim have been filed as of May 31, 2019. As
described in the Liquidator’s reports, the Liquidator has been reviewing and determining claims
throughout the liquidation. The Liquidator has filed numerous reports of claims and
recommendations and motions for approval of policyholder settlements with the Court since

2004. As of May 31, 2019, the Court has approved claim recommendations, including

! A reinsurer subsidiary, US International Reinsurance Company (“USI Re”), was the subject of a separate
liquidation proceeding in this Court, Docket No. 03-E-0112. After a claim amendment deadline of December 31,
2008, the USI Re liquidation proceeding was concluded on December 3, 2013.
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settlements, resolving a total of 19,695 proofs of claim with a total allowed amount of
approximately $3.08 billion for all priority classes. Bengelsdorf Aff. § 5.

This motion focuses on the policy-related claims assigned Class II priority by RSA 402-
C:44, 11, although the Claim Amendment Deadline is to apply to all claims except administration
costs and federal claims. The Liquidator concluded early in the liquidation that there would not
be sufficient assets to make any distribution to priority classes below Class II. See In the Matter

of Liquidation of Home Ins. Co., 154 N.H. 472, 477 (2006). The total amount of Home’s

Class II liabilities can be determined only by resolving all Class II claims, and the final
distribution percentage to Class II creditors cannot be calculated and the distribution made until

all claims have been determined. See Gonya v. Comm’r, N.H. Ins. Dept., 153 N.H. 521, 535

(2006) (“[N]o reasonable prediction of recovery can be made until the Commissioner knows the
final cost of the administration of the liquidation as well as the size of every claim filed in the
liquidation.”).? Bengelsdorf Aff. § 6.

The remaining 1,090 open proofs of claim include 887 proofs of claim that involve
Class II policy-related claims.> As of May 31, 2019, the Liquidator has recommended and the

Court has approved Class II determinations or settlements resolving 17,370 proofs of claim with

2 The Liquidator engaged the actuarial consulting firm Milliman, Inc., to provide an estimate of Home’s ultimate
unpaid Class II obligations in connection with the first two interim distributions, leading to an undiscounted
actuarial central estimate of $4.034 billion as of December 31, 2014. Executive Summary of Milliman’s Roll-
Forward Analysis of Unpaid Loss and ALAE as of June 13, 2003 and December 31, 2014, Summary by Class

at 2 (attached as Exhibit F to the Liquidator’s Fifty-Seventh Report (June 24, 2015)). This actuarial central estimate
“should be interpreted as an estimate of the expected value over [a] range of reasonably possible outcomes.”
Executive Summary at 4. See id. at 8 (“the average of a wide range of possible outcomes™). Milliman noted that
“[t]he uncertainty in our estimates is greater than it otherwise would be due to the liquidation of Home and the
resulting involvement of state GAs and insureds, including their agents, in the process of handling and determining
claims. Because Home is in liquidation, its historical loss experience as well as the experience since Home entered
liquidation is less predictive of future claim activity, both with respect to the timing of claim reporting and payment,
and with respect to the size of the payments that will ultimately be made.” Id. at 8. Because of such factors, the
uncertainties in reserve estimates, and the shrinking number of open claims (which will be determined through the
liquidation process), the Liquidator has not engaged Milliman to perform another analysis.

3 This does not include proofs of claim where the determination provided that the claimant could submit further
claims.
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a total allowed amount of approximately $2.705 billion. These resolved Class II proofs of claim
represent 95% of the 18,257 Class II proofs of claim. The 887 remaining open Class II proofs of
generally involve policyholder or guaranty association claims. Bengelsdorf Aff. 7.

As of May 31, 2019, there are 237 policyholders/insureds with open Class II proofs of
claim (representing a total of 828 Class II proofs of claim).* Of these remaining policyholder
accounts, 131 involve non-workers compensation claims and 106 involve only workers
compensation claims. In most instances, the 131 non-workers compensation accounts involve
long-tail claims such as asbestos, lead, talcum powder, environmental or other mass tort claims
that depend upon complex underlying facts or lawsuits and emerge over time, if at all. Such
claims may not implicate Home coverage — which is often high level excess coverage — for many
years, if ever. In certain instances, the underlying claims are being fully paid by solvent insurers.
These insureds whose proofs of claim remain open generally are not willing to voluntarily
resolve their proofs of claim. Bengelsdorf Aff. § 8.

There are also 59 open Class II proofs of claim filed by insurance guaranty associations
for claims against Home insureds or Home that are being handled as “covered claims” by the
associations in accordance with their respective statutes. See, e.g., RSA 404-B (the New
Hampshire Insurance Guaranty Association Act). Subject to statutory limitations, insurance
guaranty associations handle and, where appropriate, pay claims under Home policies and in turn
have a claim against the Home estate. E.g., RSA 404-B:11. The guaranty associations are

currently handling approximately 2,063 open claims under Home policies. Guaranty association

4 This tally counts all entities within the coverage of a policy, including the named insured and its successors, as one
policyholder/insured if they filed a consolidated proof of claim or proofs of claim. Where the insured, additional
named insureds, and/or their successors filed separate proofs of claim, the entities are counted separately.
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payments under Home policies are accorded Class Il priority — the same priority to which the
claimants would have been entitled absent the guaranty association. Id.> Bengelsdorf Aff. 9.

As of May 31, 2019, there are also approximately 304 proofs of claim that have been
issued determinations as to Class V priority only, deferring determination as to amount, since
there will not be assets sufficient to make any distribution to claims below Class II priority.
Bengelsdorf Aff.  10.

Assets and distributions. The Liquidator has been collecting assets, in particular

reinsurance. As a result of these efforts, the Liquidator has approximately $808.4 million in cash
and invested assets under his control as of May 31, 2019. Additional assets have already been
collected and distributed as early access distributions to guaranty associations or as interim
distributions as described below. Bengelsdorf Aff. § 11.

With Court approval, the Liquidator has made eleven Class Il early access distributions to
insurance guaranty associations pursuant to RSA 402-C:29, III totaling total $256.1 million as of
May 31, 2019. In addition, certain states have taken control of special deposits that with interest
now total approximately $55.7 million which the Liquidator is setting off against claims of
guaranty associations in those states. Bengelsdorf Aff.  12.

With Court approval, the Liquidator made three interim distributions totaling 30% on
allowed Class II claims: an initial interim distribution of 15% in 2014, a second distribution of

10% in 2016, and a third distribution of 5% in 2019.% In accordance with the approval orders,

5 Guaranty associations’ claims include defense expenses incurred under Home policies. The Liquidator initially
assigned such claims to Class II priority, while guaranty associations contended they were entitled to Class I
priority. Pursuant to a Settlement Agreement approved by the Court on July 15, 2013, 90% of guaranty association
defense expense claims are assigned to Class II and 10% to Class .

¢ The orders approving the three interim distributions each provided that the distribution was subject to receipt of a
waiver of federal priority claims from the United States. The Liquidator obtained waivers from the United States
Department of Justice (“US DOJ”) for the first two distributions and entered the Release Agreement with the US

DOJ approved by the Court on March 26, 2019, to address the third distribution and future distributions.
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newly allowed Class II claims receive the 30% interim distribution percentage following the next
July 1 or December 31. As of May 31, 2019, a total of $620.1 million in interim distributions
has been paid to non-guaranty association Class II creditors. Bengelsdorf Aff. § 13.

Adding the $808.4 million in estate assets, the $256.1 million of early access distributions
to guaranty associations, the $620.1 million in interim distributions to non-guaranty association
claimants, and the $55.7 million in deposits, a total of approximately $1.74 billion in assets is
either available for distribution or has been distributed to Class II claimants. The collection of
Home’s assets is mostly complete except for reinsurance recoveries on claims that have not yet
been determined. Bengelsdorf Aff. § 14.

The liquidation. As of May 31, 2019, the liquidation staff is 39 in number (including

part-time employees), plus information technology and other consultants. The size of the staff
has been significantly reduced over the course of the liquidation, as in 2004 staff totaled 95. The
annual cost of the liquidation has also dropped over time, from $26.9 million in 2004 to a budget
of $13.5 million for 2019. Bengelsdorf Aff. q 15.
The Statutory Framework

The Act assigns claims to ten successive priority classes and provides that all claims in
each class must be paid in full (or assets reserved) before claims in lower priority classes receive
any distribution. RSA 402-C:44. Costs of administering the liquidation are given first priority in
RSA 402-C:44, 1. They are followed by the policy-related claims of insureds, third party
claimants against insureds, and guaranty associations which all are assigned Class II priority by

RSA 402-C:44, 11. See Liquidation of Home, 154 N.H. at 475-76, 488.

Claims are to be asserted through the proof of claim process. See RSA 402-C:37. Proofs

of claim must be filed with the Liquidator “on or before the last day for filing specified in the
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notice required under RSA 402-C:26.” RSA 402-C:37,1.7 The Liquidator is also required to
accept “excused” late filed proof of claim: “For good cause shown, the liquidator shall
recommend and the court shall permit a claimant making a late filing to share in dividends,
whether past or future, as if he were not late, to the extent that any such payment will not
prejudice the orderly administration of the liquidation.” RSA 402-C:37, II. The Act defines
“good cause” to include (i) that the existence of the claim was “not known” to the claimant and
he files within 30 days after learning of it, and (ii) that “a claim was contingent and became
absolute” and was filed within 30 days after it became absolute. RSA 402-C:37, II(a) and (e).?

However, the Liquidator may not accept claims that “prejudice the orderly administration
of the liquidation.” RSA 402-C:37. This reflects legislative recognition that at some point
acceptance of claims will harm the estate, to the detriment of those with allowed claims, by
preventing the determination of a distribution percentage and making of distributions.

The Act recognizes that competing interests need to be balanced by providing that the
Liquidator, under the direction of the Court, shall pay dividends in a manner that will assure “a
reasonable balance between the expeditious completion of the liquidation and the protection of
unliquidated and undetermined claims, including third party claims.” RSA 402-C:46, 1. The Act
provides that “[w]hen all assets justifying the expense of collection and distribution have been
collected and distributed under this chapter, the liquidator shall apply to the court for discharge.”

RSA 402-C:48, 1.

7 Claims must be submitted on the proof of claim form (or by amendment to a previously filed proof of claim form).
See RSA 402-C:37, I; RSA 402-C:38, I(b). If a claimant attempts to submit a claim without using the form, the
Liquidator notifies the claimant of the requirement to use the proof of claim form and measures timeliness based on
the date the form is received.

¥ The Liquidator may also accept late filings that are not excused. See RSA 402-C:37, I1I (Liquidator “may
consider” other late filings and “permit” them to “receive dividends, other than the first dividend, which are
subsequently declared on any claims of the same or lower priority if the payment does not prejudice the orderly
administration of the liquidation.”).
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ARGUMENT

The Court should approve a Claim Amendment Deadline — a deadline by which
claimants must amend or file all claims. Such a deadline is a practical necessity to bring finality
to an insurer liquidation proceeding. The estate’s assets cannot be finally distributed until the
Liquidator knows the size of every claim filed in the liquidation in the priority classes that will
receive a distribution. See Gonya, 153 N.H. at 535. A deadline will move the liquidation toward
closure by providing claimants with reason to assert and prove up their claims with the
Liquidator, which will allow the Liquidator to determine the claims. Those determinations will
allow the Liquidator to collect any applicable reinsurance and to calculate the final distribution
percentage based on the assets in the estate. Without a claim amendment deadline, the Home
liquidation will remain open indefinitely, and the Liquidator will be unable to distribute estate
assets as he will need to retain a conservative reserve to pay the costs of administering the estate
and to handle and make distributions on whatever Class II claims come in or develop over the
years. Without a deadline, claimants with allowed Class II claims will not receive the full
possible distribution on their claims for years.

The proposed Claim Amendment Deadline of 150 days after the Court’s order is
reasonable and appropriate. Home stopped writing policies in 1995, and it has been in
liquidation since 2003. Claims thus have had many years to develop, and claimants have had
sixteen years to assert them in the liquidation. The Claim Amendment Deadline will allow
claimants a reasonable final opportunity to amend and assert claims. While the Claim
Amendment Deadline will cut off potential future claims, that is consistent with the Act and
reflects the reality that keeping the liquidation open after all these years disadvantages the

claimants with allowed Class II claims by preventing them from obtaining the full possible
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distribution on their claims. The Claim Amendment Deadline should be established so that the
universe of claims against the Home estate can be determined, a final pro rata Class II
distribution made, and the Home estate closed.

I. THE COURT MAY PROPERLY ESTABLISH A
CLAIM AMENDMENT DEADLINE.

The New Hampshire Act is part of an integrated national scheme of generally similar
insurer liquidation statutes enacted in the various States. It is generally recognized under such
statutes that the insurer liquidation process requires a final deadline after which no further claims

can be submitted in order to bring the proceeding to closure. See, ¢.g., Warrentech Consumer

Prods. Servs., Inc. v. Reliance Ins. Co., 96 A.3d 346, 358 (Pa. 2014) (“[B]arring claims against

insolvent insurers after a certain date, while it may work hardships on certain parties, is
necessary to permit the Liquidator to manage effectively existing liabilities for the ultimate
benefit of all claimants of insolvent insurers.”).

[P]rovisions for a claims filing deadline indicate legislative intent to provide a
cutoff date after which a receiver is no longer obligated to accept claims. The
filing deadline protects policyholders who timely filed claims because the
allowance of late filed claims would unnecessarily prolong distribution of an
insolvent insurer’s assets and dilute funds from which to satisfy timely filed
claims.

Chandler v. Jose A. Gutierrz, P.C., 906 S.W.2d 195, 200 (Tex. App. 1995). The proposed Claim

Amendment Deadline will serve these purposes, and it should be approved.’

® For examples of final filing deadlines in insurer liquidations under other States’ statutes, see MSEJ, LLC v.
Transit Cas. Co., 280 S.W.3d 621, 622-23 (Mo. 2009) (Transit liquidation set a “final, once-and-for-all time limit on
the filing of claims” in Administrative Order 49, which established a deadline for the filing of “existing evidence of
[the claimants’] current unresolved claims™ after which “no new claims or evidence of claims shall be accepted.”);
Comm’r of Ins. v. Integrity Ins. Co./W.R. Grace & Co., 2012 WL 75097 at *3 (N.J. Super. Ct. App. Div. Jan. 11,
2012) (Integrity liquidation: Amended Liquidation Closing Plan provided for all claims and supporting
documentation to be filed with the liquidator by a deadline of September 30, 2009 and that only claims that had
become absolute by June 30, 2009 could be considered); Garamendi v. Mission Ins. Co., 2005 WL 1060443 at *1,
*10 (Cal. Ct. App. 2005) (Mission liquidation: “Final Dividend Claims Bar Date” required that “[a]ny contingent,
unliquidated and/or undetermined claims not so amended by the Final Dividend Claims Bar Date shall conclusively
be deemed forever waived.” ); In re Reliance Ins. Co. in Liquidation, No. 1 REL 2001, Memorandum and Order re:
Claims Bar Date (Dec. 22, 2015) (Reliance liquidation: establishing claims bar date by which all claims must be
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A. A Claim Amendment Deadline Is Proper Under the Act.

As the Vermont Supreme Court held under a statute like the Act, “a court supervising the
liquidation of an insolvent insurer has the authority to set a reasonable deadline for filing final
proofs of claim as long as that deadline is not in conflict with any statutory requirements.” In re

Ambassador Ins. Co., 114 A.3d 492, 497 n. 9 (Vt. 2015). The Act is properly construed to

authorize the Claim Amendment Deadline as it provides for a deadline for filing of claims,
permits certain late-filed claims to participate, and cuts-off unknown or contingent claims which
prejudice the orderly administration of the liquidation.

The Act mandates a deadline in its “Deadline for Filing” provision, RSA 402-C:37, I.
That section requires that “[p]roof of all claims must be filed with the liquidator . . . on or before
the last date for filing specified in the notice required under RSA 402-C:26.” RSA 402-C:37, 1.
The Act then permits the filing of claims after the filing deadline in certain circumstances, but
only so long as they do not “prejudice the orderly administration of the liquidation.” See RSA
402-C:37, II, III. The phrase “does not prejudice the orderly administration of the liquidation”
reflects a legislative intent that at some point claims must end. Late filed claims that “prejudice
the orderly administration of the liquidation” may not participate. RSA 402-C:37, II, III, :39, III.

This scheme of a deadline, late-filed claims, and cut-off is confirmed by the provisions
that exclude unknown claims and contingent claims that may linger at the end of a liquidation.
The Act provides that unknown claims may participate in dividends only where the “existence of

a claim was not known to the claimant and . . . he filed within 30 days after he learned of it.”

filed or forever barred from any distribution); In re Liquidation of Midland Ins. Co., 32 Misc.3d 1211(A), 930
N.Y.S8.2d 175, 2011 N.Y. slip op. 51261(U) at *5-*7 (N.Y. Sup. Ct. June 27, 2011) (Midland liquidation:
establishing deadline for amendments of timely filed proofs of claim and for submission of evidence in support of
allowance of a claim); In re Liquidation of Am. Mut. Liab. Ins. Co., No. 89-23, Order Approving Claim Amendment
Deadline (Supreme Judicial Court for Suffolk County, MA, June 14, 2006) (American Mutual liquidation: claim
amendment deadline for claimants with contingent or unliquidated claims to perfect their claims by showing that the
claims are absolute and the amount has been fixed or can be proved).

11
186



RSA 402-C:37, II(a). It provides for contingent claims only where: (1) the contingent claim
becomes absolute, see RSA 402-C:39, III (“A claim may be allowed even if contingent, if it is
filed in accordance with RSA 402-C:37, II,” which in turn provides that “good cause” for late
filing includes that “a claim was contingent and became absolute, and was filed within 30 days
after it became absolute,” RSA 402-C:37, Il(e)), or (2) the claim is a third party claim contingent
on obtaining a judgment against the insured, RSA 402-C:39, I (“The claim of a third party which
is contingent only on his first obtaining a judgment against the insured shall be considered and
allowed as if there were no such contingency.”). See also RSA 402-C:40, II and III.

These sections permit allowance of unliquidated, and even certain contingent, known
claims but do not encompass claims that are not actually known (i.e., embodied in a cause of
action asserted by a particular plaintiff). Such potential or “incurred but not reported” (“IBNR”)
claims are wholly contingent.

The Act expressly provides for the Liquidator and the Court to balance the interests of
claimants with allowed claims against the interests of claimants with “unliquidated and
undetermined” — not unknown — claims in considering when to bring the liquidation to closure.
The Act provides that the Liquidator, subject to the direction of the court, “shall pay dividends in

a manner that will assure . . . a reasonable balance between the expeditious completion of the

liquidation and the protection of unliquidated and undetermined claims, including third party
claims.” RSA 402-C:46, I (emphasis added). It contemplates reasonably expeditious
liquidations. See RSA 402-C:40, III (“Delay in final payment under this section shall not be a
reason for unreasonable delay of final distribution and discharge of the liquidator.”); RSA 402-
C:48, 1 “When all assets justifying the expense of collection and distribution have been collected

and distributed . . . the liquidator shall apply to the court for discharge.”).
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The Court long ago established June 13, 2004 as the deadline for the filing of claims in
the Home liquidation. The Liquidator now seeks to provide a firm deadline for the filing of
amended claims and any additional late filed claims. This final Claim Amendment Deadline is
reasonable and necessary to bring this proceeding to a close for the benefit of policy-level
claimants. It is accordingly authorized as an exercise of the Liquidator’s authority, “[s]ubject to
the court’s control,” to “do such acts not herein specifically enumerated or otherwise provided
for as are necessary or expedient for the accomplishment of or in aid of the purpose of

liquidation.” RSA 402-C:25, XXII. See Liquidation of Home Ins. Co., 154 N.H. at 480.

B. The Proposed Claim Amendment Deadline Implements The Act.

The Claims Amendment Deadline as proposed by the Liquidator is set forth in the
proposed Order Approving Claim Amendment Deadline submitted herewith. The Claim
Amendment Deadline will implement the Act and facilitate closure of the estate by requiring the
filing of claims and barring unfiled claims and potential claims from participating in distributions
because they prejudice the orderly administration of the estate. See Proposed Order 5. It will
bar Post-Claim Amendment Claims and Potential Claims:

1. A “Post-Claim Amendment Deadline Claim” is any amendment (including
supplement or any other enlargement) to any previously filed proof of claim or any new proof of
claim that is filed after the Claim Amendment Deadline. Proposed Order § 5(a). This category
encompasses all claims first filed in the liquidation after the Claim Amendment Deadline.
Because they will delay the final determination of all claims and thus the distribution of assets,
Post-Claim Amendment Deadline Claims prejudice the orderly administration of the liquidation.
In light of the need for finality and the years that have passed since the 2004 Claim Filing
Deadline, Post-Claim Amendment Deadline Claims should not be considered, regardless of

whether good cause — including but not limited to any reason constituting “good cause” under
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RSA 402-C:37, Il — exists for filing after the Claim Amendment Deadline, and regardless of
whether a right to reopen, refile, or supplement a claim was previously reserved.

Because a number of the remaining open proofs of claim seek coverage for unidentified
claims under a Home policy or reinsurance contract, the proposed order requires claimants with
such proofs of claim to amend their proofs of claim to identify and provide the particulars of all
claims for which coverage is sought. Proposed Order § 6. See RSA 402-C:38, I(a)(1) (requiring
the “particulars” of a claim in a proof of claim). Claims that have not been so identified (as a
specific claim by a specific claimant against a Home insured or reinsured) on or before the Claim
Amendment Deadline will be barred because, if later identified to the Liquidator, they will be
Post-Claim Amendment Deadline claims. The proposed order also requires that the amendment
to the proof of claim include available supporting information. Proposed Order § 7.

2. A “Potential Claim” is any claim intended to be covered by a proof of claim or by
an amendment where a specific claim has not been asserted by a specific claimant against a
specific person on or before the Claim Amendment Deadline. Proposed Order § 5(b). These are
sometimes referred to as “incurred but not reported” claims. This category encompasses all
claims that are not known or identified before the Claim Amendment Deadline. Some proofs of
claim seek to assert claims that may emerge in the future or to reserve the right to assert claims
that emerge in the future. As described above, such potential but presently unknown claims are
not provided for in the Act. The delay that would result from continuing to wait for specific,
identifiable claims to emerge would delay the determination of claims and distributions from the
estate. Such “claims” prejudice the orderly administration of the liquidation and will not be

considered, effective as of the Claim Amendment Deadline.
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By way of example only, the following are types of Potential Claims that will be barred
effective as of the Claim Amendment Deadline even if they are attempted to be included in a
proof of claim or amendment filed before the Claim Amendment Deadline:

a. any claims not asserted by a specifically identified claimant until after the Claim
Amendment Deadline;

b. any claims by a specifically identified claimant that are not asserted until after the
Claim Amendment Deadline;

c. any claims asserted in a legal proceeding commenced before the Claim Amendment
Deadline on behalf of claimants who have not been specifically identified in the legal
proceeding before the Claim Amendment Deadline, including but not limited to
“Doe” or unknown parties and future class members or plaintiffs;

d. any claims asserted in a legal proceeding commenced before the Claim Amendment
Deadline by a claimant added as a party to the proceeding after the Claim
Amendment Deadline;

e. any claims asserted in a legal proceeding filed after the Claim Amendment Deadline,
even if the legal proceeding relates to a legal proceeding filed before the Claims
Amendment Deadline;

f.  projections of claims that may be asserted after the Claim Amendment Deadline; and

g. assertions that a Home policy or reinsurance contract provides coverage for claims
that may be asserted after the Claim Amendment Deadline.

The definition of Potential Claims focuses on the identification of claims asserted by a
known, identifiable person before the Claim Amendment Deadline. For instance, assume that an
insured company subject to suits by persons allegedly injured by its products filed a proof of
claim before the Claim Amendment Deadline for existing and projected future claims. To the
extent that claims are asserted against the company by known plaintiffs and identified in the
proof of claim (or in an amendment) before the Claim Amendment Deadline, they may be
addressed. However, projected claims not asserted by specific plaintiffs and identified in an

amendment before the Claim Amendment Deadline are barred Potential Claims.
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IL. THE PROPOSED CLAIM AMENDMENT DEADLINE OF
150 DAYS AFTER THE ORDER IS APPROPRIATE.

A “reasonable balance between the expeditious completion of the liquidation and the
protection of unliquidated and undetermined claims” now requires a final Claim Amendment
Deadline. Such a deadline will motivate claimants that have been slow or reluctant to resolve or
amend their open proofs of claim claims to do so, and it will thus expedite the final
determination of claims necessary to collect reinsurance and to make a final distribution of
Home’s assets. While it cuts off potential claims, that is necessary to achieve the final resolution
of claims required to make a final distribution. See Bengelsdorf Aff. § 16.

The proposed Claim Amendment Deadline of 150 days from the Court’s order granting
the motion is fair and reasonable in light of the progress of the liquidation. Given the time that
has passed, the claims that have been determined, and the increasing difficulty of obtaining
information from those with asserted but unsubstantiated claims, the Liquidator has concluded
that the balance of interests weighs in favor of establishing a final deadline by which claims must
be amended and filed. This will benefit the broad group of policyholders and claimants with
allowed claims by enabling the Liquidator to determine the remaining claims, collect any
reinsurance on those claims, calculate and make the final distribution, and close the proceeding.
The Liquidator’s conclusion reflects the factors described below. See Bengelsdorf Aff. § 17.

First, there has been a lengthy period of time for claims against Home to emerge. Home
has been in liquidation for sixteen years (since 2003), and it was in run-off for eight years before
that (since 1995). Home stopped writing insurance — that is, issuing insurance policies — in 1995.

Home did not have material coverage in force after 1996.!° Claims under Home policies thus

' When it was placed in liquidation, Home had approximately 1000 in-force policies and bonds, including 900
perpetual first party property policies, 5 legal liability policies with ongoing tail coverage, and 100 bonds. These
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have had at least twenty-three years to develop, and claimants have had sixteen years to assert
them in the liquidation. The Liquidator provided broad notice of Home’s liquidation and the
June 13, 2004 claim filing deadline in 2003 as required by RSA 402-C:26 and the Court’s Order
Approving Notice.!! Bengelsdorf Aff. § 18.

The sixteen years of liquidation for Home is comparable to the periods before final claim
deadlines in other major property-casualty insurer liquidations, especially in light of Home’s
eight prior years of run-off. See MSEJ, 280 S.W.3d at 622 (13 years from December 31, 1987
initial claim filing deadline to March 15, 2001 absolute deadline in Transit liquidation); Integrity

Ins. Co./W.R. Grace & Co., 2012 WL 75097 at *1, *3 (21 years from initial March 25, 1988

deadline to September 30, 2009 deadline in Integrity liquidation); Garamendi, 2005 WL 1060443
at *1 (8 years from September 12, 1987 initial deadline to August 18, 1995 deadline in Mission

liquidation); Reliance Ins. Co. in Liquidation, No. 1 REL 2001 (Memorandum and Order re:

Claims Bar Date (Dec. 22, 2015)) (12 years from initial December 31, 2003 filing deadline to

March 31, 2016 claims bar date); Liquidation of Midland, 2011 N.Y. slip op. 51261(U) at *1,

*11 (25 years from initial April 3, 1987 deadline to January 31, 2013 final deadline in Midland

liquidation); Liquidation of Am. Mut. Liab., No. 89-23, Order Approving Claim Amendment

Deadline (June 14, 2006) (15 years from original March 9, 1990 claim filing deadline to
October 31, 2006 amendment deadline in American Mutual liquidation).
Second, the Liquidator has determined the vast majority of proofs of claim. As of

May 31, 2019, the Liquidator had issued and the Court had approved determinations resolving

policyholders and bondholders were sent notices of cancellation as well as notices of the liquidation and Claim
Filing Deadline in 2003.

' In accordance with the Order Approving Notice, the Liquidator mailed notice of the liquidation and proof of claim
forms including the June 13, 2004 Claim Filing Deadline to approximately 334,000 potential claimants (including
insureds) and published notice of the liquidation and Claim Filing Deadline in 94 newspapers and a trade publication
in the period July-September 2003. See Liquidator’s First Report §{ 5, 9 (July 3, 2003); Liquidator’s Second Report
74 (August 11, 2003); Liquidator’s Third Report § 4 (September 12, 2003).
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19,695 (almost 95%) of the 20,785 proofs of claim, including 17,370 (95%) of the 18,257

Class II proofs of claim. The Liquidator has also issued and the Court has approved
determinations to guaranty associations involving thousands of claims under their proofs of
claim. The approved Class II determinations for claimants, insureds and guaranty associations
total approximately $2.705 billion as of May 31, 2019. (This represents approximately 67% of
Milliman’s earlier actuarial central estimate of Class II liabilities, which was part of a wide range
of possible outcomes. See n. 2, above.) Given the passage of time and the number of claims
determined, the Liquidator has concluded that the liquidation is at a point where the answer to
the value of the remaining claims must be arrived at through the claim determination process.
See Bengelsdorf Aff. § 19.

Third, the insureds with remaining open proofs of claim are generally resistant to
providing information or resolving the matters as the claims increasingly involve future
expectations. The 828 open non-guaranty association Class II proofs of claim as of May 31,
2019 involve a total of 237 policyholder accounts, of which 131 involve non-workers
compensation claims and 106 involve only workers compensation. Many of the non-workers
compensation accounts involve “long tail” exposures, such as asbestos or environmental
exposures, that the insureds contend will result in covered liabilities that will emerge many years
and, in some instances, decades into the future. Absent some requirement to update and
substantiate their claims, these insureds are likely to prefer to keep them open and await future
developments. Bengelsdorf Aff.  20.

Fourth, the Liquidator has collected a substantial part of the assets of the estate. As of
May 31, 2019, the Liquidator controlled $808.4 million in cash and invested assets. Adding the

$620.1 million of interim distributions paid to non-guaranty association claimants, the
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$256.1 million in early access distributions to guaranty associations, and the $55.7 million of
special deposits held by states, the Liquidator has collected a total of $1.74 billion in assets
available for Class II claims. While the Liquidator is still collecting assets, the remaining
additional assets (other than potential investment income) principally consist of potential
reinsurance recoveries that will not be realized unless underlying claims against Home are filed
and proved. Bengelsdorf Aff. § 21.

Fifth, keeping the liquidation open requires the payment of the ongoing costs of
administering the estate. The liquidation presently has 39 liquidation staff (plus consultants),
leases space in New Hampshire (through 2019) and New York, and an annual budget of
$13.5 million. The staff, in particular the claims staff, is appropriately experienced and sized to
handle the open claims — many of which are complex and require both claims experience and
knowledge of Home’s policies — and to address claims filed in connection with the Claim
Amendment Deadline. However, if the estate were to remain open for the filing of claims
without a deadline, the inevitable loss of experienced claims and reinsurance staff, to retirement
or otherwise, who are necessary to handle the remaining complex claims and to collect any
applicable reinsurance, will hinder the liquidation process while adding to the expense of
administering the proceeding due to the necessity of hiring new staff or engaging more expensive
consultants. The Claim Amendment Deadline will permit more efficient and economical
handling of claims and collection of reinsurance by the present experienced staff. See
Bengelsdorf Aff.  22.

In these circumstances, the Liquidator has concluded that a final deadline is necessary to
move the liquidation to closure. Settlements, which are the principal way of resolving complex

claims, are becoming more difficult as claims increasingly reflect expectations of future claims.
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Collection of remaining reinsurance depends upon proof of underlying claims. Absent a final
deadline, claims may straggle in, potentially for decades, which will require the maintenance of a
liquidation operation and deferral of a final Class II distribution. See Bengelsdorf Aff. q 23.

Such potential claims do not warrant keeping the liquidation open indefinitely. The
“reasonable balance” required by RSA 402-C:46, 1, is between the expeditious completion of the
liquidation and protection of “unliquidated and undetermined” claims, not contingent and
unknown claims. At some point in the life of the estate, the balance tips in favor of completing
the liquidation by setting a final deadline for submission of claims so that claims may be finally
determined and claimants with allowed Class II claims may receive a final distribution. After
careful consideration, the Liquidator has concluded that, sixteen years into the liquidation and
twenty-four years after Home stopped writing policies, the balance now clearly weighs in favor
of establishing the Claim Amendment Deadline. See Bengelsdorf Aff. § 24.

III. THE CLAIM AMENDMENT DEADLINE WILL
NOT APPLY TO THE UNITED STATES.

The U.S. Department of Justice has asserted that state claim filing deadlines do not apply
to the United States Government in light of the Federal Priority Statute, 31 U.S.C. § 3713. See

Ruthardt v. United States, 303 F.3d 375, 384-386 (1st Cir. 2002). The Liquidator has resolved

all known federal claims, and in the Settlement Agreement approved on March 26, 2019, the
Federal Claimants stated that they do not intend to file any more proofs of claim in the Home
liquidation. Settlement Agreement, tenth whereas clause. Further, in the Release Agreement
approved on March 26, 2019, the United States released the Liquidator and Home from any and
all liability and obligations under 31 U.S.C. § 3713 in connection with Home’s liquidation,
subject to certain exceptions. Release Agreement q I11.4-5. The Liquidator does not anticipate

more federal claims. However, given the Federal Priority Statute and the exceptions in the
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Release Agreement, the Claim Amendment Deadline should not apply to the United States. See
Bengelsdorf Aff. § 25.

IV. THE PROPOSED ORDER IS APPROPRIATE.

The proposed form of Order Approving Claim Amendment Deadline submitted with this
motion provides for a Claim Amendment Deadline consistent with the foregoing discussion of
the Act and the circumstances of the Home liquidation:

The Proposed Order establishes the date 150 days after the order (or, if that is not a
business day, the next business day) as the Claim Amendment Deadline. Proposed Order § 3.
Amendments to proofs of claim and any new proofs of claim must be received by the Liquidator
or mailed to the Liquidator by U.S. mail on or before the Claim Amendment Deadline. Id.

To bring finality to the claim determination process and permit closure of the liquidation,
the Proposed Order bars amendments or proofs of claim filed after the Claim Amendment
Deadline (the “Post-Claim Amendment Deadline Claims” discussed above) because such late
claims will prejudice the orderly administration of the liquidation. Proposed Order  5(a).
Amendments and proofs of claim received after the Claim Amendment Deadline shall not be
considered. Id. 9 3. Claimants with proofs of claim seeking coverage under a Home policy or
reinsurance contract for unknown or potential claims must amend their proofs of claim to
identify the claims. Id., 6.

The Proposed Order bars unknown claims, where a specific claim has not been asserted
by a specific claimant against a specific person on or before the Claim Amendment Deadline,
sometimes referred to as “incurred but not reported” or “IBNR” claims (the “Potential Claims”
discussed above), because such unknown or contingent claims will prejudice the orderly

administration of the liquidation. Proposed Order § 5(b).
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To expedite review of claims, the Proposed Order requires that amendments to proofs of
claim include available supporting information. Proposed Order § 7. It also reiterates the
Liquidator’s statutory authority to request additional information, see RSA 402-C:38, 11, and
provides that failure to timely provide requested supplementary information may be a ground to
deny a claim, subject to review under the Claims Procedures Order. Id.

Claimants who were issued notice of determination as to Class V priority only (deferring
determination as to amount because there are insufficient assets to make any distribution to
claims below Class II) must amend their proofs of claim and include an explanation of why their
proofs of claim should be determined as to amount. Absent such an amendment, the previous
notices of determination are final and the Liquidator need not act further. Proposed Order q 8.

The Proposed Order makes clear that the Claim Amendment Deadline does not affect
earlier claim determinations, does not permit refiling or rearguing of previous determinations,
and does not apply to administration costs or to the United States. Proposed Order 9 9-11.

The Proposed Order makes clear that the June 13, 2004 Claim Filing Deadline continues
to apply. Proposed Order 4. It further provides that, subject to the provisions of the Proposed
Order (e.g., the barring of Post-Claim Amendment Deadline Claims and Potential Claims under
9 5), the claim determination process will continue under the January 19, 2005 Claims
Procedures Order. Id. The Liquidator will continue to determine and settle claims subject to
Court approval with disputes being resolved by the Referee and the Court.

Finally, the Proposed Order requires the Liquidator to provide mail notice of the Claim
Amendment Deadline in the form attached to the order within 30 days of the order. Proposed
Order § 12. The notice will also be posted on the Home Liquidation Clerk website. Id. q 13.

This will provide claimants with about 120 days before the deadline to submit any amendments.
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WHEREFORE, the Liquidator requests that the Court:

A. Grant this Motion for Approval of Claim Amendment Deadline;

B. Enter an order in the form submitted herewith approving the proposed Claim

Amendment Deadline for the final amendment of proofs of claim and submission

of any new proofs of claim in the Home liquidation, barring Post-Claim

Amendment Deadline claims and Potential Claims as of the deadline, and

directing the Liquidator to give notice of the Claim Amendment Deadline; and

C. Grant such other and further relief as justice may require.

Dated: July 31, 2019

Respectfully submitted,

JOHN R. ELIAS, INSURANCE COMMISSIONER
OF THE STATE OF NEW HAMPSHIRE,
SOLELY AS LIQUIDATOR OF THE HOME
INSURANCE COMPANY,

By his attorneys,

GORDON J. MACDONALD
ATTORNEY GENERAL

J. Christopher Marshall, NH Bar ID No. 1619
J.Christopher.Marshall@doj.nh.gov

Civil Bureau

New Hampshire Department of Justice

33 Capitol Street

Concord, NH 03301-6397

(603) 271-3650

J. David Leslie, NH Bar ID No. 16859
dleslie@rackemann.com

Eric A. Smith, NH Bar ID No. 16952
esmith@rackemann.com

Rackemann, Sawyer & Brewster P.C.
160 Federal Street

Boston, MA 02110

(617) 542-2300
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Certificate of Service

I hereby certify that a copy of the foregoing Liquidator’s Motion for Approval of Claim
Amendment Deadline, the Affidavit of Peter A. Bengelsdorf, and the proposed approval order,
was sent this 31st day of July, 2019 by first class mail, postage prepaid to all persons on the

attached service list. L// M

Eric A. Smith
NH Bar ID No. 16952
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT

Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

AFFIDAVIT OF PETER A. BENGELSDORF, SPECIAL DEPUTY
LIQUIDATOR, IN SUPPORT OF MOTION FOR APPROVAL OF
CLAIM AMENDMENT DEADLINE

L, Peter A. Bengelsdorf, hereby depose and say:

1. I 'was appointed Special Deputy Liquidator of the Home Insurance Company
(“Home™) by the Insurance Commissioner of the State of New Hampshire, as Liquidator
(“Liquidator”) of Home. I submit this affidavit in support of the Liquidator’s Motion for
Approval of Claim Amendment Deadline. The facts and information set forth are either within
my own knowledge gained through my involvement with this matter, in which case I confirm
that they are true, or are based on information provided to me by others, in which case they are
true to the best of my knowledge, information, and belief.

2. The Liquidator’s Motion for Approval of Claim Amendment Deadline (the
“Motion”) seeks approval for a claim amendment deadline as described in the Motion and set
forth in the Proposed Order Approving Claim Amendment Deadline (“Proposed Order”)
submitted with the Motion.

3. Home is a New Hampshire-domiciled insurance company incorporated in 1973,
although its predecessor corporations were established as long ago as 1853. Home had a number

of insurer subsidiaries, most of which were merged into Home as part of its reorganization in
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1995.1 Home and its subsidiaries wrote insurance and reinsurance in almost all states and
territories of the United States, as well as in Canada, Bermuda, Hong Kong, and the United
Kingdom, where Home’s unincorporated branch operation wrote business as a member of the
American Foreign Insurance Association. Home and its subsidiaries generally stopped writing
personal lines business in the early 1990’s, and they stopped writing all business, including
commercial lines (subject to certain personal lines mandatory renewal requirements in a few
states), in 1995.

4. Home is in liquidation pursuant to the Order of Liquidation entered June 13,
2003, in which the Court declared Home insolvent and appointed the Insurance Commissioner as
Liquidator to liquidate the company. The Order of Liquidation established the deadline for filing
of claims in the liquidation as June 13, 2004 (the “Claim Filing Deadline”). The Court also
issued an Order Approving Notice on June 11, 2003 approving notice of the Order of Liquidation
and the Claim Filing Deadline.

5. A total of 20,785 proofs of claim have been filed in the liquidation as of May 31,
2019. As described in the Liquidator’s reports, the Liquidator has been reviewing and
determining claims throughout the liquidation. The Liquidator has filed numerous reports of
claims and recommendations and motions for approval of policyholder settlements with the
Court since 2004. As of May 31, 2019, the Court has approved claim recommendations,
including settlements, resolving a total of 19,695 proofs of claim with a total allowed amount of
approximately $3.08 billion for all priority classes.

6. The Motion focuses on the policy-related claims assigned Class II priority by

RSA 402-C:44, 11, although the Claim Amendment Deadline is to apply to all claims except

I A reinsurer subsidiary, US International Reinsurance Company (“USI Re™), was the subject of a separate
liquidation proceeding in this Court, Docket No. 03-E-0112. Aficr a claim amendment deadline of December 31,
2008, the USI Re liquidation proceeding was concluded on December 3, 2013,

2
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administration costs and federal claims. The Liquidator concluded early in the liquidation that
there would not be sufficient assets to make any distribution to priority classes below Class II.
The total amount of Home’s Class Il liabilities can be determined only by resolving all Class II
claims, and the final distribution percentage to Class II creditors cannot be calculated and the
distribution made until all claims have been determined.?

7. The remaining 1,090 open proofs of claim include 887 proofs of claim that
involve Class II policy-related claims.3 As of May 31, 2019, the Liquidator has recommended
and the Court has approved Class Il determinations or settlements rcsolving 17,370 proofs of
claim with a total allowed amount of approximately $2.705 billion. These resolved Class I
proofs of claim represent 95% of the 18,257 Class Il proofs of claim. The 887 remaining open
Class II proofs of generally involve policyholder or guaranty association claims.

8. As of May 31, 2019, there are 237 policyholders/insureds with open Class Il
proofs of claim (representing a total of 828 Class II proofs of claim).4 Of these remaining

policyholder accounts, 131 involve non-workers compensation claims and 106 involve only

2 The Liquidator engaged the actuarial consulting firm Milliman, Inc., to provide an estimate of Home’s ultimate
unpaid Class [I obligations in connection with the first two interim distributions, leading to an undiscounted
actuarial central estimate of $4.034 billion as of December 31, 2014. Executive Summary of Milliman’s Roll-
Forward Analysis of Unpaid Loss and ALAE as of June 13, 2003 and December 31, 2014, Summary by Class

at 2 (attached as Exhibit F to the Liquidator’s Fifty-Seventh Report (June 24, 2015)). This actuarial central estimate
“should be interpreted as an estimate of the expected value over [a] range of reasonably possible outcomes.”
Executive Summary at 4. See id. at 8 (“the average of a wide range of possible outcomes™). Milliman noted that
“[t}he uncertainty in our estimates is greater than it otherwise would be duc to the liquidation of Home and the
resulting involvement of state GAs and insureds, including their agents, in the process of handling and determining
claims. Because Home is in liquidation, its historical loss experience as well as the experience since Home cntered
liquidation is less predictive of future claim activity, both with respect to the timing of claim reporting and payment,
and with respect to the size of the payments that will ultimately be made.” Id. at 8. Because of such factors, the
uncertainties in reserve estimates, and the shrinking number of open claims (which will be determined through the
liquidation process), the Liquidator has not engaged Milliman to perform another analysis.

3 This does not include proofs of claim where the determination provided that the claimant could submit further
claims.

4 This tally counts all entitics within the coverage of a policy, including the named insured and its successors, as one
policyholder/insured if they filed a consolidated proof of claim or proofs of claim. Where the insured, additional
named insureds, and/or their successors filed separate proofs of claim, the entities are counted separately.

3
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workers compensation claims. In most instances, the 131 non-workers compensation accounts
involve long-tail claims such as asbestos, lead, talcum powder, environmental or other mass tort
claims that depend upon complex underlying facts or lawsuits and emerge over time, if at all.
Such claims may not implicate Home coverage — which is often high level excess coverage — for
many years, if ever. In certain instances, the underlying claims are being fully paid by solvent
insurers. These insureds whose proofs of claim remain open generally are not willing to
voluntarily resolve their proofs of claim.

9. There are also 59 open Class II proofs of claim filed by insurance guaranty
associations for claims against Home insureds or Home that are being handled as “covered
claims” by the associations in accordance with their respective statutes. Subject to statutory
limitations, insurance guaranty associations handle and, where appropriate, pay claims under
Home policies and in turn have a claim against the Home estate. The guaranty associations are
currently handling approximately 2,063 open claims under Home policies. Guaranty association
payments under Home policies are accorded Class II priority — the same priority to which the
claimants would have been entitled absent the guaranty association.3

10. As of May 31, 2019, there are also approximately 304 proofs of claim that have
been issued determinations as to Class V priority only, deferring determination as to amount,
since there will not be assets sufficient to make any distribution to claims below Class II priority.

11.  The Liquidator has been collecting assets, in particular reinsurance. As a result of

these efforts, the Liquidator has approximately $808.4 million in cash and invested assets under

5 Guaranty associations’ claims include defense expenses incurred under Home policies. The Liquidator initially
assigned such claims to Class 1 priority, while guaranty associations contended they were entitled to Class 1
priority. Pursuant to a Settlement Agreement approved by the Court on July 15, 2013, 90% of guaranty association
defense expense claims are assigned to Class [I and 10% to Class I.

4
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his control as of May 31, 2019. Additional assets have already been collected and distributed as
early access distributions to guaranty associations or as interim distributions as described below.

12, With Court approval, the Liquidator has made eleven Class II early access
distributions to insurance guaranty associations pursuant to RSA 402-C:29, III totaling total
$256.1 million as of May 31, 2019. In addition, certain states have taken control of special
deposits that with interest now total approximately $55.7 million which the Liquidator is setting
off against claims of guaranty associations in those states.

13. With Court approval, the Liquidator made three interim distributions totaling 30%
on allowed Class II claims: an initial interim distribution of 15% in 2014, a second distribution
of 10% in 2016, and a third distribution of 5% in 2019.6 In accordance with the approval orders,
newly allowed Class II claims receive the 30% interim distribution percentage following the next
July 1 or December 31. As of May 31, 2019, a total of $620.1 million in interim distributions
has been paid to non-guaranty association Class II creditors.

14.  Adding the $808.4 million in estate assets, the $256.1 million of early access
distributions to guaranty associations, the $620.1 million in interim distributions to non-guaranty
association claimants, and the $55.7 million in deposits, a total of approximately $1.74 billion in
assets is either available for distribution or has been distributed to Class IT claimants. The
collection of Home’s assets is mostly complete except for reinsurance recoveries on claims that
have not yet been determined.

15.  Asof May 31, 2019, the liquidation staff is 39 in number (including part-time

employees), plus information technology and other consultants. The size of the staff has been

6 The orders approving the three interim distributions each provided that the distribution was subject to receipt of a
waiver of federal priority claims from the United States. The Liquidator obtained waivers from the United States
Department of Justice (“US DOJ”) for the first two distributions and entered the Release Agreement with the US

DOJ approved by the Court on March 26, 2019, to address the third distribution and future distributions.
5
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significantly reduced over the course of the liquidation, as in 2004 staff totaled 95. The annual
cost of the liquidation has also dropped over time, from $26.9 million in 2004 to a budget of
$13.5 million for 2019.

16.  [have concluded that a “reasonable balance between the expeditious completion
of the liquidation and the protection of unliquidated and undetermined claims™” now requires a
fina] Claim Amendment Deadline. Such a deadline will motivate claimants that have been slow
or reluctant to resolve or amend their open proofs of claim claims to do so, and it will thus
expedite the final determination of claims necessary to collect reinsurance and to make a final
distribution of Home’s assets. While the deadline cuts off potential claims, that is necessary to
achieve the final resolution of claims required to make a final distribution.

17.  The proposed Claim Amendment Deadline of 150 days from the Court’s order
granting the Motion is fair and reasonable in light of the progress of the liquidation. Given the
time that has passed, the claims that have been determined, and the increasing difficulty of
obtaining information from those with asserted but unsubstantiated claims, [ have concluded that
the balance of interests weighs in favor of establishing a final deadline by which claims must be
amended and filed. This will benefit the broad group of policyholders and claimants with
allowed claims by enabling the Liquidator to determine the remaining claims, collect any
reinsurance on those claims, calculate and make the final distribution, and close the proceeding.
This conclusion reflects the factors described below.

18. There has been a lengthy period of time for claims against Home to emerge.
Home has been in liquidation for sixteen years (since 2003), and it was in run-off for eight years

before that (since 1995). Home stopped writing insurance - that is, issuing insurance policies —
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in 1995. Home did not have material coverage in force after 1996.7 Claims under Home
policies thus have had at least twenty-three years to develop, and claimants have had sixtcen
years to assert claims in the liquidation. The Liquidator provided broad notice of Home’s
liquidation and the June 13, 2004 claim filing deadline in 2003 as required by RSA 402-C:26 and
the Court’s Order Approving Notice.8

19.  The Liquidator has determined the vast majority of proofs of claim. As of
May 31, 2019, the Liquidator had issued and the Court had approved determinations resolving
19,695 (almost 95%) of the 20,785 proofs of claim, including 17,370 (95%) of the 18,257
Class II proofs of claim. The Liquidator has also issued and the Court has approved
determinations to guaranty associations involving thousands of claims under their proofs of
claim. The approved Class II determinations for claimants, insureds and guaranty associations
total approximately $2.705 billion as of May 31, 2019. (This represents approximately 67% of
Milliman’s earlier actuarial central estimate of Class II liabilities, which was part of a wide range
of possible outcomes, see note 2 above.) Given the passage of time and the number of claims
determined, I have concluded that the liquidation is at a point where the answer to the value of
the remaining claims must be arrived at through the claim determination process.

20.  The insureds with remaining open proofs of claim are generally resistant to
providing information or resolving the matters as the claims increasingly involve future

expectations. The 828 open non-guaranty association Class 11 proofs of claim as of May 31,

7 When it was placed in liquidation, Home had approximately 1000 in-force policies and bonds, including 900
perpetual first party property policies, 5 legal liability policies with ongoing tail coverage, and 100 bonds. These
policyholders and bondholders were sent notices of cancellation as well as notices of the liquidation and Claim
Filing Deadline in 2003.

8 [n accordance with the Order Approving Notice, the Liquidator mailed notice of the liquidation and proof of claim
forms including the June 13, 2004 Claim Filing Deadline to approximately 334,000 potential claimants (including
policyholders/insureds) and published notice of the liquidation and Claim Filing Deadline in 94 newspapers and a
trade publication in the period July-September 2003. See Liquidator’s First Report §4 5, 9 (July 3, 2003);
Liquidator’s Second Report § 4 (August 11, 2003); Liquidator’s Third Report § 4 (September 12, 2003).

7
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2019 involve a total of 237 policyholder accounts, of which 131 involve non-workers
compensation claims and 106 involve only workers compensation. Many of the non-workers
compensation accounts involve “long tail” exposures, such as asbestos or environmental
exposures, that the insureds contend will result in covered liabilities that will emerge many years
and, in some instances, decades into the future. Absent some requirement to update and
substantiate their claims, these insureds are likely to prefer to keep them open and await future
developments.

21.  The Liquidator has collected a substantial part of the assets of the estate. As of
May 31, 2019, the Liquidator controlled $808.4 million in cash and invested assets. Adding the
$620.1 million of interim distributions paid to non-guaranty association claimants, the $256.1
million in early access distributions to guaranty associations, and the $55.7 million of special
deposits held by states, the Liquidator has collected a total of $1.74 billion in assets available for
Class II claims. While the Liquidator is still collecting assets, the remaining additional assets
(other than potential investment income) principally consist of potential reinsurance recoveries
that will not be realized unless underlying claims against Home are filed and proved.

22. Keeping the liquidation open requires the payment of the ongoing costs of
administering the estate. The liquidation presently has 39 liquidation staff (plus consultants),
leases space in New Hampshire (through 2019) and New York, and an annual budget of
$13.5 million. In my opinion, the statt, in particular the claims staff, is appropriately
experienced and sized to handle the open claims — many of which are complex and require both
claims experience and knowledge of Home’s policies — and to address claims filed in connection
with the Claim Amendment Deadline. However, if the estate were to remain open for the filing
of claims without a deadline, the inevitable loss of experienced claims and reinsurance staff, to

retirement or otherwise, who are necessary to handle the remaining complex claims and to

8
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collect any applicable reinsurance, will hinder the liquidation process while adding to the
expense of administering the proceeding due to the necessity of hiring new staff or engaging
more expensive consultants. The Claim Amendment Deadline will permit more efficient and
economical handling of claims and collection of reinsurance by the present experienced staft.

23. In these circumstances, I have concluded that a final deadline is necessary to
move the liquidation to closure. Settlements, which are the principal way of resolving complex
claims, are becoming more difficult as claims increasingly reflect expectations of future claims.
Collection of remaining reinsurance depends upon proof of underlying claims. Absent a final
deadline, claims may straggle in, potentially for decades, which will require the maintenance of a
liquidation operation and deferral of a final Class Il distribution.

24.  Such potential claims do not warrant keeping the liquidation open indefinitely.
The “reasonable balance” required by RSA 402-C:46, 1, is between the expeditious completion
of the liquidation and protection of “unliquidated and undetermined” claims, not contingent and
unknown claims. At some point in the life of the estate, the balance tips in favor of completing
the liquidation by setting a final deadline for submission of claims so that claims may be finally
determined and claimants with allowed Class 11 claims may receive a final distribution. After
careful consideration, I have concluded that, sixteen years into the liquidation and twenty-four
years after Home stopped writing policies, the balance now clearly weighs in favor of
establishing the Claim Amendment Deadline.

25.  The U.S. Department of Justice has asserted that state claim filing deadlines do
not apply to the United States Government in light of the Federal Priority Statute, 31 U.S.C.
§ 3713. The Liquidator has resolved all known federal claims, and in the Settlement Agreement
approved on March 26, 2019, the Federal Claimants stated that they do not intend to file any

more proofs of claim in the Home liquidation. Settlement Agreement, tenth whereas clause.

9
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Further, in the Release Agreement approved on March 26, 2019, the United States released the
Liquidator and Home from any and all liability and obligations under 31 U.S.C. § 3713 in
connection with Home’s liquidation, subject to certain exceptions. Release Agreement § I11.4-5.
[ do not anticipate more federal claims. However, given the Federal Priority Statute, and the
exceptions in the Release Agreement, the Claim Amendment Deadline should not apply to the

United States.

Signed under the penalties of perjury this 20 day of July, 2019.

v A Rowgplodio/

Peter A. Bengelsdorf
Special Deputy Liquidator of The Home Insurance
Company

STATE OF NEW YORK
COUNTY OF NEW YORK

Tl
Subscribed and sworn to, before me, this 30 day of July, 2019.

Notary Public/Jyétice of the Peace

Nelly M. Gomez-Ramirez
Notary Public State of New York
No. 01G05005271

Qualified in B: nty
Commission Expires

10
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THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH
SUPERIOR COURT

Merrimack Superior Court Telephone: 1-855-212-1234
5 Court Street TTY/TDD Relay: (800) 735-2964
Concord NH 03301 http://www.courts.state.nh.us

NOTICE OF DECISION

Mark C. Rouvalis, ESQ

McLane Middleton Professional Association
900 Eim Street

PO Box 326

Manchester NH 03105-0326

___Case Name: in the Matter of Rehabilitation of The Home Insurance Company
Case Number:  217-2003-EQ-00106

Enclosed please find a copy of the court’s order of January 28, 2021 relative to:

Order Approving Claim Amendment Deadline; Court Order Regarding Claim Amendment Deadline

February 01, 2021 Catherine J. Ruffle
Clerk of Court

0

C: John F O'Connor, ESQ; Carey Almond, ESQ; Lawrence J Eisenstein, ESQ; Melinda S Gehris,
ESQ; John A Hubbard; Richard Mancino, ESQ; Joseph G Davis, ESQ; Albert P Bedecarre, ESQ:
Marc E Rosenthal; Eric A Smith, ESQ; J. David Leslie, ESQ; David H Simmons, ESQ; Peter
Bengelsdorf; J. Christopher Marshall, ESQ; Peter C.L. Roth, ESQ; Century Indemnity Company;
Harry L. Bowles; Daniel J. O'Malley, ESQ; Lisa Snow Wade, ESQ; Jeffrey W. Moss, ESQ: Linda
Faye Peeples; Gregory T. LoCasale, ESQ; William F. Wills; Joseph C. Tanski, ESQ; John S.
Stadler, ESQ; Steven J. Lauwers, ESQ; Michael S. Lewis, ESQ; Michael J. Tierney, ESQ; Mark
J. Andreini, ESQ; Paul A. Zevnik, ESQ; Michael Y. Horton, ESQ; Central National Insurance
Company; Keith Dotseth, ESQ; Samantha D. Elliott, ESQ; Stephanie V. Corrao, ESQ; Harry P.
Cohen, ESQ; Justin N. Leonelli, ESQ; Joseph A. Carroll, ESQ; J. Chase Johnson, ESQ: Doreen
F. Connor, ESQ; Terri L. Pastori, ESQ; Kimberly Beth Mason, ESQ; Michael P. Mullins, ESQ;
Peter B. Steffen, ESQ; Joseph T. McCullough IV, ESQ; Margaret A. Capp, ESQ; David
Himelfarb, ESQ; Christopher J. Valente, ESQ; Thomas W. Ladd; Jessica L.G. Moran; Joseph C.
Safar; Bekir Yilmaz

NHJB-2503-S (07/01/2011)
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

_EROPOSED]}-

ORDER APPROVING CLAIM AMENDMENT DEADLINE

On consideration of the motion of John R. Elias, Insurance Commissioner of the State of
New Hampshire, as Liquidator (“Liquidator”) of The Home Insurance Company (“Home™),
requesting an order approving a claim amendment deadline for the final submission of
amendments to proofs of claim and proofs of claim in the Home liquidation, notice of the motion
and the deadline for filing of objections having been given as directed in the order of notice, fand=
ﬂo-ebjeeﬁom-lmhg-been-&neb-ﬁ-}eiand after consideration of timely filed objections], the
Court hereby ORDERS as follows:

1. Establishment of the requested claim amendment deadline is fair and reasonable
and in the best interest of the Home liquidation and Home’s creditors as it will facilitate the
resolution of claims and advance the distribution of the estate’s assets and the closure of this
proceeding without unnecessafy administrative expense. It represents a reasonable balance
between the expeditious completion of the liquidation and the protection of unliquidated and
undetermined claims, including third party claims, in accordance with RSA 402-C:46.

2. The Liquidator’s Motion for Approval of Claim Amendment Deadline is granted,

3. The date 150 days from the date of this Order, or if such date is a Saturday,
Sunday or holiday, the next business day, is hereby established as the Claim Amendment

Deadline for the final submission of amendments (including supplements or any other
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enlargements) to proofs of claim and new proofs of claim in the Home liquidation. Amendments
to previously filed proofs of claim and any new proofs of claim must be filed by an amendment
or completed proof of claim form that is received by the Liquidator on or before the Claim
Amendment Deadline or that is mailed to the Liquidator by U.S. mail and bears a legible
postmark showing mailing by U.S. mail on or before the Claim Amendment Deadline. Any
amendments to previously filed proofs of claim or new pr(;ofs of claim received by the
Liquidator after the Claim Amendment Deadline (unless mailed on or before the Claim
Amendment Deadline as specified above) shall not be considered. Amendments to proofs of
claim and proofs of claim shall be sent to:

The Home Insurance Company, in Liquidation

61 Broadway, Sixth Floor

New York, NY 10006

4, The June 13, 2004 Claim Filing Deadline established by the June 13, 2003 Orcier
of Liquidation pursuant to RSA 402-C":r26 and :37 continues to apply. The Liquidator shall
determine whether claims received after the Claim Filing Deadline but on or before the Claim
Amendment Deadline are-excused or unexcused late-filed claims pursuant to RSA 402-C:37, 11 —
and I1I. The Liquidator shall review and determine all claims filed on or before the Claim
Amendment Deadline. Subject to the provisions of this Order, which shall control, the
procedures of the Restated And Revised Order Establishing Procedures Regarding Claims Filed
With The Home Insurance Company In Liquidation dated January 19, 2005 (“Claims Procedures
Order”) shall continue to apply to the determination of claims in the Home liquidation.

5z Claims against Home not filed with the Liquidator on or before the Claim
Amendment Deadline by amendment to a previously filed proof of claim form or by a new proof

of claim form as provided in paragraph 3 above are barred from any distribution of the assets of
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the Home estate. Post-Claim Amendment Claims and Potential Claims (as defined below) are
deemed to prejudice the orderly administration of the liquidation within RSA 402-C:37 and are
barred from any distribution of the assets of the Home estate:

a. Post-Claim Amendment Deadline Claims. A “Post-Claim Amendment
Deadline Claim” is any amendment (including supplement or any other enlargement) to
any previously filed proof of claim or any new proof of claim that is filed after the Claim
Amendment Deadline. Post-Claim Amendment Deadline Claims are deemed to prejudice
the orderly administration of the liquidation and shall not be considered, regardless of
whether good cause — including but not limited to any reason constituting “good cause”
under RSA 402-C:37, II - exists for filing after the Claim Amendment Deadline, and
regardless of whether a right to reopen, refile, or supplement a claim was previously
reserved. The Liquidator shall reject all Post-Claim Amendment Deadline Claims
without consideration of their merits.

b. Potential Claims. A “Potential Claim” is any claim intended to be covered
by a-proof-of claim or an amendment to a previously filed proof of claim where a-specific
claim has not been asserted by a specific claimant against a specific person on or before
the Claim Amendment Deadline. These are sometimes referred to as “incurred but not
reported” claims. Examples of Potential Claims are set forth in the Liquidator’s motion
for approval of claim amendment deadline. Potential Claims are deemed to prejudice the
orderly administration of the liquidation and shall not be considered, effective as of the
Claim Amendment Deadline. The Liquidator shall reject all Potential Claims, effective

as of the Claim Amendment Deadline, without consideration of their merits.
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6. Claimants with open proofs of claim seeking coverage under a Home policy or
reinsurance contract for Potential Claims must amend their proofs of claim by identifying and
providing the particulars of all claims for which coverage is sought. Claims that have not been
identified (as a specific claim by a specific claimant against a specific person) on or before the
Claim Amendment Deadline shall be barred because, if later identified, they will be Post-Claim
Amendment Deadline Claims in accordance with paragraph 5 above.

77 Amendments to proofs of claim must include available supporting information
regarding the claims. The Liquidator may request claimants to provide additional information or
evidence in support of their proofs of claim and amendments as provided in RSA 402-C:38, II.
The Liquidator may consider a claimant’s failure to tfmely provide requested supplementary
information as ground to deny a claim, subject to review as provided in the Claims Procedures
Order.

8. Claimants issued notices of determination as to Class V priority only, deferring
determination as to amount, must amend their proofs of claim on or before the Claim
Amendment Deadline and include an explanation of why their proofs of claim should be —
determined as to amount. In the absence of an amendment, the previous notices of determination
shall be considered final determinations, and the Liquidator need not make any further
determinations on those proofs of claim.

9, The establishment of the Claim Amendment Deadline does not affect claim
determinations, including settlements, previously approved by the Court or made or entered by
the Liquidator and not yet approved by the Court as of the Claim Amendment Deadline.

10.  The establishment of the Claim Amendment Deadline does not permit the refiling

or rearguing of proofs of claim previously determined by the Liquidator. Duplicative
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amendments or proofs of claim shall not be submitted. If a proof of claim or amendment
duplicates or reasserts a previously determined claim, the Liquidator shall reject the proof of
claim or amendment without consideration of its merits.

11.  The Claim Amendment Deadline applies to éll claims except (a) administration
costs within RSA 402-C:44, 1, and (b) claims of the United States Government.

12. Within 30 days from receipt of this Order, the Liquidator shall mail notice of the
Claim Amendment Deadline in the form attached to this Order by first class mail, postage
prepaid, using the latest mailing address provided to the Liquidator by the claimant, to all
claimants who have open proofs of claim in the Home liquidation. Open proofs of claim means
those on which (a) there has been no determination, (b) there has been only a partial
determination or determinations, (c) there has been a determination that has not yet been
approved by the Court, (d) there has been a determination as to priority but deferral as to amount,
or (¢) there has been a determination that provided that the claimant could submit further claims,
Where the claimant is represented by counsel, notice shall also be mailed to counsel at the latest
address provided to the Liquidator. Notice to claimants or counsel with addresses outside the
United States shall be sent by air mail, postage prepaid.

13. The Liquidation Clerk shall promptly post this Order and the notice attached to
this Order in the Merrimack County Superior Court Files and the Key Documents Relating to the

Liquidations sections of the Home Liquidation Clerk website (www.hicilclerk.org).

SO ORDERED
/ / /62\ / ‘
Dated: 1/2%/L1
/ / P ing Justice *
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The Home Insurance Company, in Liguidation
61 Broadway, Sixth Floor
New York, NY 10006

POC No(s).:

NOTICE OF CLAIM AMENDMENT DEADLINE
FOR THE HOME INSURANCE COMPANY, IN LIQUIDATION

To Persons who have open proofs of claim in the liquidation of The Home Insurance Company (“Home”)
and other persons:

Home is in liquidation proceedings before the Merrimack County Superior Court of the State of New
Hampshire (the “Court”), In the Matter of the Liquidation of The Home Insurance Company, Docket No.
217-2003-EQ-00106. John R. Elias, Insurance Commissioner of the State of New Hampshire, is the
Liquidator of Home (“Liquidator”).

The Court has established [INSERT BUSINESS DATE 150 DAYS FROM DATE
OF COURT’S ORDER OR NEXT BUSINESS DAY] as the Claim Amendment Deadline for the
final amendment of proofs of claim or submission of proofs of claim in the Home liquidation.
Claims against Home must be received by the Liquidator or postmarked by U.S. mail on or before
the Claim Amendment Deadline at the address set forth above or they will be barred from sharing
in any distribution of assets from the Home estate. “Post Claim Amendment Claims” and
“Potential Claims” as defined the Order Approving Claim Amendment Deadline dated

are barred and will not be considered. The Order Approving Claim Amendment Deadline is
available in the “Key Documents Relating To The Liquidations” section of the Home Liquidation
Clerk website, www.hicilclerk.org., at [INSERT LINK].

If you have an open proof of claim in the Home liquidation, you have until
[INSERT SAME DATE] to amend your proof of claim to supplement or update your claim. If you
add a claim, you must include an explanation of why the claim was not filed by the June 13, 2004 claim

- filing deadline with your amendment. If your open proof of claim seeks coverage under a Home
pelicy or reinsurance contract for Potential Claims, you must amend your proof of claim to make it
specific by identifying and providing the particulars of all claims for which coverage is sought.

Any new proofs of claim in the Home liquidation must be filed on or before

[INSERT SAME DATE]. The proof of claim form and instructions may be obtained by downloading
them from the “Key Documents Relating To The Liquidations” section of the website for the liquidation,
www.hicilclerk.org, by calling 1-800-347-0014 during regular business hours (Monday-Friday 8-5 ET),
or by writing to the address above. You must include an explanation of why your proof of claim was not
filed by the June 13, 2004 claim filing deadline with your proof of claim.

If you have been issued a notice of determination as to Class V priority only, deferring
determination as to amount, you have until [INSERT SAME DATE] to amend your
proof of claim and include an explanation of why your proof of claim should be determined as to
amount. In the absence of an amendment, the previous notices of determination shall be considered final
determinations, and the Liquidator need not make any further determination on your proof of claim,

Your submission must include available supporting information regarding your claim.
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Amendments and proofs of claim must be received by the Liquidator or legibly postmarked b U.S.
mail on or before the [INSERT SAME DATE] Claim Amendment Deadline.
Amendments and proofs of claim received or postmarked after the Claim Amendment Deadline
will not be considered.

John R. Elias, New Ham pshire Insurance Commissioner,
as Liquidator of The Home Insurance Company
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

. ZURICH INSURANCE PLC, GERMAN BRANCH AND
WURTTEMBERGISCHE VERSICHERUNG AG’S OBJECTION TO THE
LIQUIDATOR’S MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

[ORAL ARGUMENT REQUESTED|

Zurich Insurance plc, German Branch and Wiirttembergische Versicherung AG
(hereinafter, “Objecting Creditors™) oppose the Liquidator’s Motion for Approval of Claim
Amendment Deadline (“Motion™) because, inter alia, the proposed accelerated deadline fails to
strike a “reasonable balance between the expeditious completion of the liquidation and the
protection of unliquidated and undetermined claims, including third party claims” as required by
RSA 402-C:46, 1. As set forth below, this Motion is premature and not in the best interests of
creditors, including Class 2 creditors whose claims at present will not be paid in full by The
Home Insurance Company (“The Home Estate”) if the Motion is granted.

While there is no binding New Hampshire authority directly on point, the Vermont
Supreme Court addressed and denied such a motion of a liquidator in another insurer insolvency
proceeding, In re Ambassador Insurance Co., 198 Vt. 341, 114 A.3d 492 (2015) (hereinafter,
“the Ambassador Decision”). The Vermont Supreme Court employed a well-considered
framework for analyzing whether a proposed final claim amendment deadline in an insurance
liquidation proceeding would foster a reasonable balance between the expeditious completion of
the liquidation and the protection of unliquidated and undetermined claims of creditors.

Specifically, the Vermont Supreme Court held that courts facing this issue should analyze and
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weigh the following four factors: “(1) the company’s remaining assets; (2) the nature and amount
of its remaining liabilities; (3) the administration costs of the estate; and (4) the extent to which
delay in termination of the liquidation proceedings results in a delay of full payment to priority
claim holders.” Ambassador, 114 A.3d at 500. The Vermont Supreme Court, after considering
facts similar to those relevant to The Home Liquidator’s Motion before this Court, denied the
Ambassador liquidator’s motion. Four years after the Ambassador Decision, the lower court
supervising the Ambassador liquidation has not yet imposed a final claim amendment deadline,
enabling creditors of the Ambassador Estate to continue submitting newly reported additional
claims against those creditors’ insurance policies and reinsurance contracts that were previously
incurred but not yet reported claims (“IBNR”).

Here, all four factors weigh in favor of denying the Liquidator’s Motion to impose, at this
time, a final claim amendment deadline that would deprive The Home Estate of substantial
additional reinsurance recoveries/assets, to the detriment of The Home Estate’s creditors.

e First, The Home Estate still has over $800 million in undistributed assets and, in addition,
has substantial reinsurance recoverables due to The Home Estate on non-contingent
claims that will further augment the Estate’s on-hand assets in the foreseeable future.
Indeed, the Liquidator reported to this Court on September 18, 2019 that “the collection
of reinsurance is the principal remaining asset-marshaling task of the Liquidator.”

e Second, the remaining IBNR claims (and the substantial reinsurance assets that will
eventually be due from The Home’s reinsurers on those claims) that the Motion seeks to
cut off are long-tail claims insured or reinsured by The Home Insurance Company (“The
Home”) arising primarily from products injurious to humans (such as asbestos, silica, and

talc) and harmful acts that occurred many years ago (such as child sexual abuse and
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sports head injuries) and which, by their nature, take decades to become reported claims.
Nowhere in his Motion does the Liquidator even attempt to quantify the enormous
amounts of claims against The Home Estate arising from such IBNR of the Objecting
Creditors and other creditors that would be entirely cut off by the premature and
unjustifiably early claim amendment deadline the Liquidator asks this Court to impose.
Indeed, the Joint Provisional Liquidator and Scheme Administrator! of The Home’s
United Kingdom branch admitted as recently as last month that at this time, “estimated
Suture values [of IBNR] are subject to significant uncertainty and simplistic
assumptions that may result in a wide range of possible outcomes.”

Third, the annual costs to administer The Home Estate are modest when compared with
the current assets of The Home Estate, and these administrative expenses have declined
substantially over the course of the Liquidation. More importantly, the additional assets
the Liquidator will be able to collect in the future from The Home’s reinsurers as IBNR
losses “crystallize” into actual reported claims over time (or are crystallized via actuarial
estimation and included in agreed settlements of final amended claims between creditors
and The Home Estate) will serve to substantially augment the assets of the Estate, to the
considerable benefit of the priority creditors of The Home Estate.

Finally, the Liquidator has made numerous interim distributions to priority Class I and II
creditors, totaling billions of dollars to date, and keeping the Liquidation open would not

delay further interim distributions to these priority creditors. It is common for liquidation

! The Scheme is discussed in further detail in Section III of the Background Section below. It
effectuates a settlement agreement whereby the Objecting Creditors and other AFIA Cedents are
obligated to submit claims reinsured by The Home so that the Liquidator can collect reinsurance
from The Home’s reinsurers (called “retrocessionaires”), including ACE/Chubb which reinsures
100% of The Home’s Rutty Pool liabilities.
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proceedings of property/casualty insurance companies with long-tail IBNR liabilities to
last multiple decades,? so granting the Motion to impose an early final claim amendment
deadline only 16 years after The Home was placed into liquidation would be contrary to
the precedent established by other liquidations. Simply put, affording The Home’s
creditors additional time to present IBNR claims that will crystallize into reported claims®
in the coming years will increase reinsurance recoveries for The Home Estate, and thus
increase the assets available to make payments to priority creditors of The Home Estate.
Further, this Court should also decline to impose a final claim amendment deadline on
the Objecting Creditors and other similarly situated creditors of The Home due to the unique
circumstances in this matter. Without any advance notice to the Objecting Creditors, the
Liquidator filed his Motion seeking to cut off their future IBNR claims despite his
representations to AFIA Cedent creditors and to the New Hampshire courts in 2005-06 that The
Home Estate would achieve substantial amounts of reinsurance recoveries arising from the non-
contingent and IBNR claims of the AFIA Cedents if the New Hampshire courts would uphold
the settlement agreements with the Objecting Creditors and other AFTA Cedents. Specifically,
(1) the proposed early claims amendment deadline is fundamentally at odds with the settlement
agreements that the Liquidator entered into with the Objecting Creditors and other AFIA Cedents
in 2004 and 2006 (the “Settlement Agreements™), as well as the Scheme of Arrangement that the
Liquidator initiated to collect non-contingent and IBNR claims from The Home’s reinsurers; and

(2) the information that the Objecting Creditors require to submit their final claims for non-

2 For example, as discussed in Section I(C)(4) of the Argument section below, several insurance
liquidation proceedings have spanned nearly thirty years and more.

3 These IBNR claims can also be crystallized if AFIA Cedents and the Liquidator reach
agreement on the amount of IBNR that this Court should approve, based on sound actuarial
estimates of such remaining IBNR. As discussed further below, certain creditors have reached
such agreements with the Liquidator, and this Court has approved claims that include IBNR.

4
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contingent claims, as well as IBNR claims, is within the possession and control of the Liquidator
and/or its claims handler, and the proposed 150-day deadline for submitting their final amended
claims does not give the Objecting Creditors sufficient time to calculate these case reserves and
IBNR claims and negotiate commutations with the Liquidator that reliably estimate the value of
those outstanding losses/case reserves and crystallize that remaining IBNR for inclusion in their
final amended claims. Thus, the Court should decline to impose a final claim amendment
deadline at this time.

Alternatively, if this Court elects to set a final claim amendment deadline at this time,
then it should carefully select a date that will allow the Objecting Creditors and other creditors of
The Home Estate to include their IBNR claims as part of their final amended claims in The
Home Estate.* The Liquidator has permitted other creditors to include IBNR claims in
settlements with The Home Estate, so the Liquidator should be estopped from refusing to allow
the Objecting Creditors to include IBNR claims here. RSA 402-C:46 mandates a reasonable
balance between the Liquidator’s desire for an expeditious completion of the Liquidation and
“the protection of unliquidated and undetermined claims, including third party claims.” Thus,
RSA 402-C:46 accords IBNR claims protection, and this Court should afford creditors with those
claims sufficient time to calculate and present those claims under a claims amendment deadline
that provides ample time for IBNR to be included. Imposing the premature claims amendment
date requested by the Liquidator would unfairly discriminate against the Objecting Creditors and
other creditors whose IBNR claims have not been crystallized as part of approved final amended
claims. There is simply no reason to treat the IBNR claims of the Objecting Creditors differently

than those of other creditors by rushing the claims amendment deadline.

* As discussed in Section III of the Argument section below, several other entities have entered
into settlement agreements with the Liquidator containing IBNR components.
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The Objecting Creditors request oral argument on the Motion and this Objection.

BACKGROUND

On June 13, 2003, the Court declared The Home insolvent and appointed the Insurance
Commissioner as the liquidator (the “Liquidator”) pursuant to the New Hampshire Insurers’
Rehabilitation and Liquidation Act, RSA 402-C. Pursuant to the original order, the deadline for
filing initial claims was June 13, 2004. On June 3 and June 4, 2004, the Objecting Creditors filed
their initial proofs of claims. (See Affidavit of Dirk Eichler, attached as Exhibit A, at 9 3; see
also Affidavit of Robert Biihler, attached as Exhibit B, at § 3.) The proofs of claim explicitly
stated that the Objecting Creditors’ reinsurance claims against The Home Estate were
unquantified, that The Home and its reinsurer had been handling the claims on behalf of the
Objecting Creditors and only they were in a position to fully quantify those claims, and that the
Objecting Creditors’ claims included IBNR. See Ex. A at §4; Ex. B at ] 4.

I The Rutty Pool

The Objecting Creditors were both members of a group, or “pool,” of insurance
companies that underwrote insurance and reinsurance risks through the M.E. Rutty Underwriting
Agency Limited (the “Rutty Pool”).> See Ex. A at  5; Ex. B at 9 5. The annual participations of
the two Objecting Creditors varied. Zurich Insurance plc, German Branch (“Zurich™) took part in
the Rutty Pool from 1962 to 1967, and Wiirttembergische Versicherung (“Wiirttembergische™)

took part from 1964 to 1967.% See Ex. A at 9 5; Ex. B at § 5.

> Zurich Insurance plc, German Branch is the successor-in-interest to Agrippina Versicherung
Aktiengesellschaft, an original Rutty Pool member. (Ex. A at §5.)

¢ Wiirttembergische Feuerversicherung, Aktiengesellschaft in Stuttgart was the original name of
the member of the Rutty Pool in 1964-1967 and its business is currently the responsibility of
Wiirttembergische Versicherung AG within the Wiistentrot & Wiirttembergische AG group. (See
Ex.Bat95.)
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In 1977, The Home, through The Home’s United Kingdom branch and the American
Foreign Insurance Association (“AFIA”), entered into reinsurance contracts with the Objecting
Creditors and other Rutty Pool members (collectively referred to as “AFIA Cedents”) whereby
The Home reinsured 100% of the Rutty Pool liabilities of the AFIA Cedents. See In re
Liquidation of Home Ins. Co., 154 N.H. 472, 474 (2006).

In 1984, as part of the Insurance and Reinsurance Assumption Agreement between
Insurance Company of North America (“INA”), The Home, and the AFIA Cedents, INA agreed
to reinsure 100% of The Home’s reinsurance obligations for the Rutty Pool liabilities. See id.
Since that time, INA and its successor Century Indemnity Company, both member companies of
the ACE/Chubb Group (“ACE/Chubb”), have been obligated to pay The Home for its
reinsurance obligations to the AFIA Cedents, including the Objecting Creditors.” Id. at 475.

IIL. The Settlement Agreements Between The Home and The AFIA Cedents

After these liquidation proceedings commenced in 2003, the Liquidator proposed and
entered into the Settlement Agreements between The Home Estate and the respective Objecting
Creditors (as well as the other AFIA Cedents), under which each AFIA Cedent undertook to
continue submitting all of its Rutty Pool claims to the Liquidator, who in turn would submit them
to ACE/Chubb and other reinsurers of The Home. See Ex. A at 9 6; Ex. B at 9 6. At the time, the
Liquidator reported to the Court that The Home Estate had IBNR claims against its reinsurers,
which the Settlement Agreements would enable the Liquidator to collect. See the March 26, 2004
Affidavit of Jonathan Rosen, attached as Exhibit C, at Y 2-3. Through these proposed Settlement
Agreements with AFIA Cedents, the Liquidator informed the New Hampshire courts in 2006 that

he would be able to recover an estimated $231 million of reinsurance from The Home’s

7 The Home Estate may recover this reinsurance from ACE/Chubb without having to first pay
the claims of the Objecting Creditors or other creditors of the Estate. See RSA 402-C:36.
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reinsurers for the enormous benefit of the priority creditors of The Home Estate. See In re
Liquidation of Home Ins. Co., 154 N.H. at 477. This $231 million figure specifically included
actuarial IBNR estimates, a figure that The Home advised the courts that it expected to increase.
Ex. C at § 3, fn. Over time, even though claims have matured and been reported to the AFIA
Cedents and in turn The Home Estate, the IBNR of the AFIA Cedents in fact increased. In 2012,
the Scheme Administrator reported to Scheme creditors that IBNR on the AFIA liabilities of The
Home Estate was estimated to be $313,848,000. See December 4, 2012 Report of the Scheme
Administrator, attached as Exhibit D, at 2.

Under these Settlement Agreements, The Home Estate committed itself to investigate,
adjust and admit or refute liability for all claims brought by policyholders and cedent insurance
companies insured and reinsured by the AFIA Cedents, including the Objecting Creditors. See
Ex. A at § 7; Ex. B at § 7. In exchange for the filing of these claims by the Objecting Creditors
and other AFIA Cedents against The Home Estate that would enable The Home Estate and its
priority creditors to benefit from reinsurance recoveries, the Liquidator undertook to distribute
half of the net reinsurance recoveries (estimated in 2006 to be $69 million) to the AFIA Cedents,
including the Objecting Creditors, and use the remainder to pay priority creditors of The Home
Estate pursuant to the priority distribution order of creditors set forth under New Hampshire law.
See In re Liquidation of Home Ins. Co., 154 N.H. at 477. Thus, recoveries of a substantial
percentage of their IBNR claims against The Home Estate were part of the bargained-for
consideration due the Objecting Creditors and other AFIA Cedents when they entered into these
Settlement Agreements.

ACE/Chubb objected to these agreements, but the New Hampshire Supreme Court ruled

in 2006 that the Settlement Agreements were fair and reasonable. See generally In re: the
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Liquidation of the Home Insurance Company, 154 N.H. 472 (2006). The Supreme Court found
that “ACE/Chubb] would reap a substantial windfall in the absence of the proposed agreement
by depriving Home’s creditors of the amounts they would have paid but for Home’s insolvency.
This would frustrate the legislative purpose of obtaining full payment from reinsurers despite an
insurer’s insolvency.” Id. at 488 (citing RSA 402—C:36 and RSA 405:49, I).

Further, the Court found that “the purpose of RSA chapter 402—C is to protect preferred
creditors by reserving assets for them, including people insured by Home, and people with
claims against those insured by Home . . . . [New Hampshire law] provides that the statute
should be ‘liberally construed’ to effectuate this purpose.” Id. at 488 (citing RSA 402-C:1, IV;
RSA 402-C:1, III). Moreover, the Court concluded, “the AFIA Cedents’ claims are significant,
totaling approximately $231 million. The substantial dollar amount of these claims suggests that
it is reasonable to assume that collection proceedings would be lengthy, complex, and difficult.
Most importantly, as the superior court properly concluded, the agreement benefits the Class IT
claimants to Home’s estate since it increases the likelihood that their claims will be paid.” Id.
at 490 (emphasis added).® Thus, the New Hampshire Supreme Court upheld the Settlement
Agreements and The Home is contractually bound to handle the Objecting Creditors’ claims,
collect reinsurance recoveries, and distribute a portion of such recoveries to the Objecting
Creditors, with the remainder available to pay Class II creditors.

IIlI.  United Kingdom Scheme of Arrangement

Pursuant to the Settlement Agreements with the Objecting Creditors and other AFIA
Cedents, a scheme of arrangement between The Home and the AFIA Cedents (the “Scheme™)

was implemented pursuant to § 425 of the English Companies Act of 1985. See the Scheme,

8 The Court also noted that the Settlement Agreements would enable the Liquidator to “marshal
assets to be distributed to creditors which would otherwise be unavailable.” Id. at 483.
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attached as Exhibit E. The Scheme creates a dynamic to secure the Liquidator’s recovery of
reinsurance of AFIA Cedents’ claims from ACE/Chubb and other reinsurers, which to date has
resulted in many millions of dollars of recoveries for The Home Estate (and which in turn have
been distributed to The Home Estate’s priority creditors and to the AFIA Cedents).’ See Ex. E.

Pursuant to the Scheme, the Liquidator may enter into compromises with reinsurers of
The Home, including ACE/Chubb, with input from the AFIA Cedents. Id., Part II, The Scheme,
at 9 2.12. The Scheme can only terminate upon one of a defined set of termination events, such
as the agreement of the Scheme Creditors” Committee (i.e., the AFIA Cedents) or the discharge
of The Home’s liabilities to the Scheme Creditors in full. Id., Part II, The Scheme, at § 7.1. None
of those events have occurred, and none are proposed.

Due to the long-tail nature of much of the Rutty Pool business, which includes liability
for asbestos, pollution and other types of long-tail claims, the injured parties continue to file
claims against the policyholders and ceding insurers of the Rutty Pool members, including the
Objecting Creditors, and those claims are reinsured by The Home and, in turn, ACE/Chubb. See
Ex. A at § 8; Ex. B at 9 8. The precise amount of IBNR at present is not known to the Objecting
Creditors. See Ex. A at 9; Ex. B at 9. The Liquidator represented to the Objecting Creditors
on November 15, 2019 that he “has not calculated the amount of IBNR of the AFIA Cedents that
would be cut off” by his proposed claim amendment deadline. See E-mail of David Leslie,
attached as Exhibit G. As the Joint Provisional Liquidator and Scheme Administrator of The
Home’s United Kingdom branch admitted as recently as last month, “estimated future values [of

IBNR] are subject to significant uncertainty and simplistic assumptions that may result in a

® As of December 31, 2015, ACE/Chubb alone had already paid $83.7 million to The Home
Estate net of offsets. (See excerpt of March 10, 2017 Report of the Scheme Administrator,
attached hereto as Exhibit F.)
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wide range of possible outcomes.” See October 3, 2019 email from Patrick Brazzill, Joint
Provisional Liquidator and Scheme Administrator, attached hereto as Exhibit H.'

When the Scheme began, the Liquidator recognized that the potential for recoveries made
reinsurance one of The Home Estate’s “most valuable assets in relation to AFIA.” See Ex. E,
Part I, Explanatory Statement, Section C, 9 8. This remains true today. Via the Scheme, The
Home Estate continues to receive reinsurance recoveries to this very day that are then used to
pay the priority creditors of The Home Estate and the bargained-for consideration due to the
AFIA Cedents. Indeed, the Liquidator reported to the Court on September 18, 2019 that “[¢/he
collection of reinsurance is the principal remaining asset-marshaling task of the Liquidator.”
See Liquidator’s 74™ Report, attached hereto as Exhibit I, at q 16 (emphasis added).

Thus, the Objecting Creditors and other AFIA Cedents, as well as policyholder creditors
of The Home Estate, still have substantial amounts of contingent IBNR claims that have yet to be
submitted to the Liquidator but which will eventually crystallize and become non-contingent
claims if the Motion is denied and The Home Estate remains open for a number of years. These
claims will continue to benefit the priority creditors of The Home Estate and will prevent
ACE/Chubb from gaining an unfair windfall to the detriment of those creditors and the AFIA
Cedents, to whom the Liquidator owes a contractual obligation to pursue IBNR claims under the
Settlement Agreements. Imposing a final claims amendment deadline at this time would deprive
The Home Estate’s creditors of the amounts they would have been paid but for The Home’s
insolvency. Granting the Motion “would frustrate the legislative purpose of obtaining full
payment from reinsurers despite an insurer’s insolvency.” See In re Liquidation of Home Ins.

Co., 154 N.H. at 488 (citing RSA 402—C:36 and RSA 405:49, I).

19 Privileged communications within this email have been redacted.
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At this time, the Objecting Creditors lack sufficient information to provide a reasoned
estimate of their IBNR claims to the Liquidator and this Court. To enable themselves to calculate
the IBNR load factors and include them in their claims, the Objecting Creditors are seeking
detailed claims information from the Liquidator and the Liquidator’s agent, ACE/Chubb, which
handles these claims as described above. To date, neither the Liquidator nor ACE/Chubb has
shared with the Objecting Creditors their IBNR figures for the AFIA Cedents as a whole, nor
sufficient information to enable the Objecting Creditors to calculate themselves their IBNR load
factors to be used in their final amended claims against The Home Estate. For these reasons, the
Objecting Creditors are requesting from the Liquidator and/or its agent ACE/Chubb: 1) the
amount of IBNR of the AFIA Cedents that the Liquidator and/or ACE/Chubb estimates will be
cut off if the Liquidator’s Motion is granted (and an explanation of the calculation that is
sufficient to be subjected to independent analysis, verification and potential challenge); and 2)
the component of that IBNR attributable to the Objecting Creditors so they can then enter into
negotiations to attempt to agree upon the IBNR factor and use that number in final settlements of
their claims with the Liquidator, for approval by this Court. The Objecting Claimants reserve
their rights to seek the assistance of this Court to obtain this essential information.

IVv. The Liquidator’s Motion

On July 31, 2019, the Liquidator filed the Motion at issue asking the Court to impose on
creditors of The Home Estate a final claim amendment deadline of 150 days after the entry of the
Court’s order granting the Motion. Inexplicably, the Liquidator gave no advance notice of his
Motion to the Objecting Creditors, nor, on information and belief, the other approximately 1,000

creditors whose claims would be adversely impacted if the Motion were granted.
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The Motion seeks, among other things, to cut off IBNR claims of The Home Estate’s
remaining creditors and to set a definitive date for creditors to report to the Liquidator their final
remaining non-contingent claims. If granted, the Motion would deprive The Home Estate of
reinsurance recoveries on enormous amounts of long-tail IBNR claims that are actuarially
projected to be reported in the future, after the proposed 150-day deadline, against the creditors’
insurance policies and reinsurance contracts.

On August 19, 2019, this Court entered an order directing any objections to the Motion
be filed no later than 90 days from the date of the order. The Objecting Creditors now timely file
their Objection to the Motion. !!

ARGUMENT

This Court should follow the well-reasoned four-factor analysis of the Ambassador
Decision. The facts before the Court strongly support the conclusion that the Liquidator’s
proposed unreasonably short deadline that he sprung on creditors without any advance notice
fails to strike a “reasonable balance between the expeditious completion of the liquidation and
the protection of unliquidated and undetermined claims.” Ambassador, 114 A.3d at 500 (internal
quotation marks omitted); see also RSA 402-C:46, 1. Therefore, the Objecting Creditors
respectfully request that this Court deny the Motion and decline to impose a final claims
amendment deadline at this time. If the Court determines that a claim amendment deadline
should be imposed, then the Objecting Creditors respectfully request that the Court take evidence
and select a date that provides all creditors sufficient time to calculate their IBNR and negotiate

with the Liquidator its inclusion in their approved claims.

' The Objecting Creditors sought the Liquidator’s agreement to a one-week extension to file this
Objection, which the Liquidator refused. The Objecting Creditors filed a request with this Court
seeking an extension.
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In addition to the factors employed by the Vermont Supreme Court in the Ambassador
Decision, three other factors unique to this case justify the Court’s denial of the Motion. First,
the proposed deadline contravenes the fundamental underpinning of the Settlement Agreements
that the Liquidator entered into with the Objecting Creditors and other AFTA Cedents. Second,
the Motion is at odds with the binding Scheme of Arrangement the Liquidator initiated, as the
Scheme does not authorize the imposition of such a truncated deadline. Third, it is too early to
set a final claim amendment deadline at this time because the Objecting Creditors require a
significant amount of information to quantify the amount of their IBNR claims, which is in the
possession or control of the Liquidgtor and/or ACE/Chubb, and which the Objecting Creditors
cannot reasonably obtain and use to calculate their IBNR claims in the proposed 150 days.

Finally, the Liquidator’s Motion, if granted, would unfairly discriminate against the
Objecting Creditors. The Liquidator previously reached settlements with other creditors,
including other AFIA Cedents, and obtained this Court’s approval of final claims of those
creditors that include IBNR. For example, in 2015 and 2019, respectively, this Court, upon
motions filed by the Liquidator, approved settlements between The Home Estate and Enstar and
National Casualty Company (other AFIA Cedents), that included IBNR. Thus, as a matter of
fairness and equity, the Objecting Creditors should receive the same treatment.

L. Based on the Four-Factor Analysis Employed in the Ambassador Decision, This
Court Should Decline to Set the Final Claims Deadline Proposed in the Motion.

Liquidators of insolvent insurance companies do not possess unfettered discretion in
setting a final claim amendment deadline. The Ambassador Decision identified four factors
supervising courts should consider when determining whether a requested final claim
amendment deadline achieves a “reasonable balance between the expeditious completion of the

liquidation and the protection of unliquidated and undetermined claims.” Ambassador, 114 A.3d

14
233



at 500 (internal quotation marks omitted). Those four factors are: (1) the insolvent insurance
company’s remaining assets; (2) the nature and amount of the company’s remaining liabilities;
(3) the administration costs of the company’s estate; and (4) the extent to which delay in
termination of the liquidation proceedings would result in a delay of full payment to priority
claim holders. Ambassador, 114 A.3d at 500.'% Here, all four factors weigh against establishing a
final claims amendment deadline at this time.

A. The Ambassador Decision.

The Ambassador Decision involved an insolvent property/casualty insurer domiciled in
Vermont that was placed into receivership in 1983. Id. at 493. The court issued a liquidation
order in 1987 and set a deadline of March 1, 1988, for the filing of initial claims and
accompanying proofs of loss. Id. In the course of the liquidation process, the liquidator secured
approximately $347 million in assets for the estate. /d. at 494. By the time the Vermont Supreme
Court rendered the Ambassador Decision in 2015, the liquidator had roughly $92 million in
undistributed assets remaining. Id.

In the early 1980’s — before the liquidation proceedings began — Ambassador issued two
long-tail occurrence-based excess liability policies to AP Green Industries, a manufacturer of
products containing asbestos. Id. at 495. Each policy provided for $10 million in excess
coverage. Id. By the early 2000’s, AP Green’s liability for asbestos claims covered by those
excess policies reached the levels that could have eventually triggered the policies. Id.
Eventually, AP Green assigned all of its claims against Ambassador to National Indemnity

Company (“NICO”). Id.

12 The Liquidator cited Ambassador in passing on page 11 of its Motion, but did not advise the
Court of these factors or the substance of the Ambassador decision.
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Meanwhile, in June 2010, years after the insurer was placed into liquidation, the
liquidator “filed a motion with the superior court to establish a deadline by which all claimants,
including those who previously filed policyholder-protection claims, would need to file final and
complete proofs of claim.” Ambassador, 114 A.3d at 496. NICO objected on the grounds that it
was too soon to set a deadline because it would unreasonably limit claimants’ ability to submit
proof of long-tail claims under the two excess policies. Id. The lower court rejected NICO’s
arguments and set a final deadline for submitting claims. /d.

On appeal, the Vermont Supreme Court analyzed whether the trial court unreasonably
imposed a final claims amendment date that was too early. Id. at 497. The Court discussed two
“legal considerations” that affected whether the final claim date was reasonable. First, “any final
claim date must be consistent with the terms and goals of the liquidation order,” including
distributing assets “in a manner that will assure the proper recognition of priorities and a
reasonable balance between the expeditious completion of the liquidation and the protection of
unliquidated and undetermined claims, including third-party claims.” Id. at 498 (internal
quotation marks omitted).!* Second, “any final claim date must be consistent with the critical
goal of the liquidation process: the protection of the public in general and policyholders in
particular.” Id. The Vermont Supreme Court found:

The policyholders in this case paid good money for the insurance they purchased.

Members of the public who have sustained injuries for which the policyholders

are liable may also suffer if the contracted-for insurance is not available to the

policyholder[s]. When an insurer is insolvent, frustration of some policyholders’

contractual expectations and a lack of coverage for some injured innocent third
parties may be inevitable, but courts and liquidators should be loath to cut off

3 New Hampshire has the identical statutory language as Vermont. See RSA 402-C:46, I
(“Under the direction of the court, the liquidator shall pay dividends in a manner that will assure
the proper recognition of priorities and a reasonable balance between the expeditious completion
of the liquidation and the protection of unliquidated and undetermined claims, including third
party claims.”).
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valid claims in the face of ample funds to pay those claims without good
reason.

Ambassador, 114 A.3d at 498. (emphasis added) (citation omitted).

Moreover, the Vermont Supreme Court found that there were two key facts in the case
that justified a longer liquidation proceeding. First, much of the insurance written by
Ambassador was for “excess coverage for long-tail claims,” and “[i]njury caused by the risks
insured by Ambassador—including disease caused by asbestos exposure—often does not declare
itself until years, even decades, after the underlying exposure.” Id. at 499 (citing Borel v.
Fibreboard Paper Prods. Corp., 493 F.2d 1076, 1083 (5th Cir. 1973); M. Veed, Cutting the
Gordian Knot: Long-Tail Claims in Insurance Insolvencies, 34 Tort & Ins. L.J. 167, 169 (Fall
1998)). Second, the Ambassador liquidator still had substantial undistributed assets on hand ($92
million); thus, there were still ample funds available to pay future claims. Id. at 499-500. The
Court also found that there were ample funds to sustain its administrative costs for several more
years. Id. at 500-01.

After acknowledging these legal principles and key facts, the Court concluded that when
determining whether the liquidator’s proposed final claim amendment date strikes a reasonable
balance between the expeditious completion of the liquidation and the protection of future
unliquidated and undetermined claims, “courts should consider, among other factors: (1) the
company’s remaining assets; (2) the nature and amount of its remaining liabilities; (3) the
administration costs of the estate; and (4) the extent to which delay in termination of the
liquidation proceedings results in a delay of full payment to priority claim holders.” Id. at 500.

The Court then evaluated and applied these four factors and held that the trial court’s
final claim amendment deadline date failed to strike a “reasonable balance between the

expeditious completion of the liquidation and the protection of unliquidated and undetermined
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claims.” Ambassador, 114 A.3d at 500. (internal quotation marks omitted). The Court
“recognize(d] that this liquidation has continued for quite some time—nearly three decades—but
the length of the liquidation is not in and of itself sufficient to justify cutting off valid but
not fully ripe claims under the Ambassador policies when funds remain to pay those claims
and the estate can be administered economically.” Id. at 501 (emphasis added). By denying the
liquidator’s motion for a final claim amendment deadline that was not appropriate at that time,
the Court’s decision has allowed the Ambassador liquidation proceeding to continue without
Sfixing a final cutoff date for amendments of claims, thereby permitting IBNR to develop into
non-contingent paid claims that can be included in the creditors® claims against the Ambassador
estate. Nearly five years after the Ambassador decision, the liquidation is ongoing, and creditors’
4

claim amendments continue to be accepted with no deadline in place for finalizing claims.!

B. This Court Should Employ the Four Factors Test of the Ambassador Decision
as Persuasive Authority.

While the Ambassador Decision is not binding precedent in New Hampshire, for the
following reasons this Court should give considerable weight to it as persuasive authority in
determining whether to grant or deny The Home Liquidator’s Motion.!?

e To begin with, the statutory language interpreted and applied by the Vermont Supreme

Court is identical to the language of the New Hampshire insurance insolvency statute at

issue here.

14 See https://ambassadorliquidation.com.

5 The New Hampshire Supreme Court has acknowledged the good practice of relying on
persuasive authority from sister states in rendering decisions under New Hampshire law. See In
re Waterman, 154 N.H. 437, 442 (2006) (rendering a holding “[i]n light of the above discussion
of the persuasive authority from other jurisdictions[.]”); In re Opinion of the Justices, 129 N.H.
714, 718 (1987) (stating “[i]n so holding, we come to the same conclusion that other courts have
reached when confronted with questions similar to those posed to us,” citing to multiple sister
state authorities, then recognizing “the weight of such persuasive authority™) (citations omitted).
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e Second, there is no New Hampshire case law directly on point addressing the question at
issue, and no court other than Vermont’s highest court has addressed the issue.'®

e Third, the Ambassador Decision is particularly persuasive authority because the facts and
issues involved are directly on point with the facts and issues raised by the Liquidator’s
Motion.

e Fourth, no court has since criticized the reasoning or result of the Ambassador Decision.
To the contrary, a leading secondary source, Corpus Juris Secundum, has recognized the
Ambassador Decision as a chief case on the subject of the reasonableness of a claim
filing deadline proposed by an insurance company liquidator. See 44 C.J.S. Insurance §
258 (citing to the four factors from Ambassador in explaining the policy behind setting a
reasonable final claims amendment deadline in insurance liquidation proceedings).

C. Application of the Four Factors of the Ambassador Decision to The Home
Liquidator’s Motion.

The application of the four factors from the Ambassador Decision establishes that the
Liquidator’s requested final truncated claim amendment deadline of 150 days from the date the
Court rules on the Motion does not strike a reasonable balance between the completion of The
Home liquidation and the protection of unliquidated and undetermined claims of creditors

against the Home Estate.

16 Given the lack of case law on point, the Ambassador Decision cited several cases only for
broad propositions of law, but ultimately its key analysis focused on public policy considerations
rather than prior case law. The Ambassador Decision also cited to an article published in the Tort
& Insurance Law Journal; M. Veed, Cutting the Gordian Knot: Long-Tail Claims in Insurance
Insolvencies, 34 Tort & Ins. L.J. 167 (Fall 1998) (attached hercto as Exhibit J.) The article
addresses how the “principal objective of any insolvency proceeding is to allocate the
insufficient assets of the insolvent entity ratably among its creditors, while causing as little
collateral damage as possible,” and that, due to the nature of long-tail claims, achieving this
objective generally requires liquidation estates that span multiple decades. Id. at 170.
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1. The Home’s Remaining Assets.

As detailed in the Liquidator’s Motion, The Home had approximately $808.4 million in
undistributed assets as of May 31, 2019 (see Mot. at 6); substantially more than the $92 million
in assets that remained in the Ambassador estate at the time of the Vermont Supreme Court’s
decision. More importantly, postponing the imposition of the claim amendment deadline
proposed by the Liquidator will enable The Home Estate to collect substantially more assets
from The Home’s reinsurers as IBNR becomes reported claims and the Liquidator agrees on
claims of creditors that include IBNR. Thus, there are substantial assets remaining in The Home
Estate, and even more reinsurance assets that have yet to be recovered. In fact, in the
Liquidator’s Motion and accompanying affidavit, the Liquidator acknowledges that reinsurance
recoveries are still an outstanding asset. See Mot. at 7; see also Bengelsdorf Aff. at 9 14.
Notably, the Liquidator neglects to apprise the Court of the amount of IBNR that will be cut off
and the considerable reinsurance recoveries that would be lost to The Home Estate and its
priority creditors if the Motion is granted.

Further, the Liquidator claims that he has not quantified the actuarially estimated
remaining IBNR claims that AFIA Cedents will file against The Home Estate if the Motion is
denied, nor has the Liquidator calculated the resulting reinsurance claims that he is seeking to
forfeit. Thus, the Liquidator amazingly claims he does not know the amount of IBNR claims that
will be cut off if the Motion is granted. Rather, the Liquidator merely acknowledges that such
IBNR would be cut off but dismisses the resulting prejudice that the premature claim amendment
deadline would impose on creditors, including Class II’s priority policyholder creditors, by
summarily and vaguely asserting that waiting for long-tail claims to emerge will “prejudice the

orderly administration of the liquidation....” See Mot. at 14.
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But the Liquidator ignores the following facts that argue against granting the Motion: (1)
The Home Estate’s current assets of $808.4 million are sufficient to make additional significant
partial payments to Class II policyholder creditors whose claims have been approved by this
Court; (2) at present, there are insufficient assets in The Home Estate to pay the approved claims
of Class II creditors in full; (3) the early claim amendment deadline would preclude Class II
priority creditors from making claims against The Home Estate for additional liabilities that have
not yet been reported to these policyholders; and (4) leaving the Liquidation open will enable the
Liquidator to collect substantially more reinsurance assets over time as IBNR becomes reported
claims and the Liquidator agrees on IBNR figures to be included in creditors’ final amended
claims approved by this Court, all for the benefit of Class II policyholder creditors and the AFIA
Cedents to which the Liquidator owes obligations under the Settlement Agreements. These facts
warrant keeping the Liquidation open indefinitely to ensure that more of the long-tail IBNR
claims of these creditors will be paid. See Ambassador, 114 A.3d at 498 (“liquidators should be
loath to cut off valid claims in the face of ample funds to pay those claims without good
reason”).

2. The Nature and Amount of the Home’s Remaining Liabilities.

The remaining IBNR liabilities for the Objecting Creditors, as well as the other AFIA
Cedents and the policyholder creditors of The Home, derive in large measure from general
liability insurance policy long-tail claims. Long-tail claims include losses arising from exposure
to asbestos, silica, talc, pollution, and other latent injuries, such as sports head injuries and child
abuse, the latter of which has been the subject of very recent amendments to statutes of
limitations in various states prompting new claims being brought under decades-old insurance

policies. As the Liquidator acknowledges in his Motion, long-tail claims “depend upon complex
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underlying facts or lawsuits and emerge over time,” and can take “many years” for such claims
to implicate coverage from policies, as well as reinsurance contracts, issued or entered into by
The Home. See Mot. at 5. Granting the Liquidator’s Motion would preclude claims against The
Home Estate for these claims.

By themselves alone, the Objecting Creditors and the other Rutty Pool members have
approximately (a) $25.9 million in reported outstanding losses/case reserves for known asbestos
claims; (b) $4.2 million in outstanding losses/case reserves for reported outstanding losses/case
reserves for environmental claims; (c) $1.7 million for reported outstanding losses/case reserves
for health claims; and (d) $1.9 million in reported outstanding losses/case reserves for “other”
long-tail claims. See Ex. A at  10; Ex. B at 4 10. On top of these known claims that have not yet
been quantified with certainty, there are considerable IBNR losses that the Objecting Creditors,
other AFIA Cedents, and other creditors with IBNR claims (including Class II priority
policyholder creditors) will be reporting to the Liquidator over the coming years. Thus, just as in
the Ambassador liquidation, here there are substantial long-tail claims that will not be reported
for years or included in settlement agreements between the Liquidator and creditors, making an
early deadline unreasonable because it would deny coverage for these claims (as well as decrease
additional reinsurance recoveries that will be available to pay creditors’ claims if the deadline is
postponed).

Therefore, the remaining long-tail claims in this proceeding weigh heavily against setting
a final claims amendment deadline at this time.

3. The Administration Costs of the Home Estate.
The Liquidator’s Motion concedes that the operating costs for this liquidation have

decreased significantly from an annual budget of $26.9 million in 2004 to an annual budget of
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$13.9 million in 2019. See Mot. at 7. Thus, the operating costs if the Liquidation remains open
are decreasing and are relatively modest, especially compared with the $808.4 million in
currently available assets of The Home Estate and the substantial additional reinsurance
recoverables that could be recovered from The Home’s reinsurers for their share of creditors’
IBNR claims.

There are ample assets remaining to cover the operating costs of The Home Estate for
many years, and because additional reinsurance recoveries will be made as a result of delaying
the claim amendment deadline indefinitely, there will be more than enough assets to cover future
operating costs of the Liquidation. Thus, this factor weighs against granting the Liquidator’s
Motion.

4, The Extent to Which Delay in Termination of the Home Liquidation
Will Result in Delay of Full Payment to Priority Claim Holders.

Declining to set a final claims amendment deadline at this time will not prevent or unduly
delay partial payments to policyholders in the interim. As mentioned in his Motion, the
Liquidator has been making billions of dollars of interim distributions to Class II policyholders
on their approved claims throughout this proceeding. See Mot. at 3-4, 6-7. Therefore, Class 11
policyholders of The Home have not had to wait to receive partial payments. Further, the
Liquidator has made no showing that The Home Estate cannot continue to make such additional
interim distributions on approved claims in this proceeding while the Liquidation remains open;
rather, in the Motion, the Liquidator acknowledges that “it may be possible to make additional
interim distributions....” Mot. at 2.

In addition, “the length of the liquidation is not in and of itself sufficient to justify cutting
off valid but not fully ripe claims under the Ambassador policies when funds remain to pay those

claims and the estate can be administered economically.” Ambassador, 114 A.3d at 501. Thus,
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the mere fact that a denial of the Motion will result in delaying the conclusion of this Liquidation
does not, in and of itself, warrant granting the Motion to the detriment of future long-tail
claimants and creditors.

In fact, due to the nature of long-tail claims, it is common for insurance liquidation
proceedings of large property/casualty insurers such as The Home to last multiple decades. See
Ambassador Insurance Company, Inc., 198 Vt. 341, 114 A.3d 492 (2015) (thirty-two years,
beginning in 1987 and no claim amendment deadline has been set); In re Liquidation of Integrity
Ins. Co., 193 N.J. 86, 935 A.2d 1184 (2007) (nearly thirty years, beginning in 1987 and

concluded in 2016, https://www.nj.gov/dobi/finreceivership/integrityfinalorder160106.pdf); In re

Liquidation of Midland Ins. Co., 16 N.Y.3d 536, 947 N.E.2d 1174, 1176 (2011) (nearly thirty
years; entered into liquidation proceedings in 1986 and final claim amendment deadline of

December 31, 2015,

http://www.nylb.org/Documents/Midland POC20150rder.pdf); Pac. Mut. Life Ins. Co. of Cal. v.
McConnell, 44 Cal. 2d 715, 719, 285 P.2d 636, 637 (1955) (nearly thirty years; entered into
liquidation proceedings in 1937, was still proceeding through the judicial system in 1955, and

closed in 1967, https://www.caclo.org/perl/companies.pl?closed=1).!” These other proceedings

demonstrate how unusually early it would be to impose a final claim amendment deadline on

The Home’s creditors now, after only sixteen years have elapsed, particularly given the massive

'7 See also Liquidation of Union Indemnity Insurance Company of New York (twenty-five years;
entered into liquidation in 1985 and final claims date entered in 2010,
http://www.nylb.org/UnionIndem.htm), Liquidation Proceedings of Pine Top Insurance
Company (twenty-three years; entered into liquidation proceedings in 1987 and final claims
deadline in 2010, https://www.osdchi.com/closed/pinetop.htm); Liquidation Proceedings of
American Mutual Reinsurance Company (twenty-one years; began in 1988 and closed in 2009,
https://www.osdchi.com/closed/americanmutual.htm); Liquidation Proceedings of Los Angeles
Insurance Company (twenty-one years; began in 1973 and closed in 1994,
https://www.caclo.org/perl/index.pl?document_id=d7a1369866b95¢9d6df5726826ad88f1).
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size of this Liquidation and the fact that Class II policyholder creditors’ reported claims would
not be paid in full if the Motion is granted, and their IBNR claims would also be barred.
Therefore, based on the well-reasoned analysis of the Ambassador Decision, the
proposed deadline of 150 days from the date the Motion would be granted does not strike a
“reasonable balance between the expeditious completion of the liquidation and the protection of
unliquidated and undetermined claims, including third party claims” as required by RSA 402-
C:46, 1. Thus, the Court should deny the Liquidator’s Motion and should not impose a final
claims deadline at this time.
IL Apart from the Four Factors from Ambassador, This Court Should Deny the
Liquidator’s Motion for Three Additional Reasons Unique to the Objecting

Claimants’ Circumstances.

A. Imposing a Deadline at this Time Conflicts with the Prior Settlement
Agreements Between the AFIA Cedents and the Liquidator.

Additionally, the Liquidator should be estopped from imposing the proposed deadline on
the Objecting Creditors and other AFIA Cedents because the deadline is at odds with the
Settlement Agreements the Liquidator invited and entered into with the Objecting Creditors and
other AFIA Cedents in the early 2000s. At that time, the Liquidator negotiated a deal with the
Objecting Creditors that benefitted both parties — and the priority Class II creditors of The Home
Estate. The Liquidator represented to this Court and the New Hampshire Supreme Court that
$231 million of reinsurance assets would be collected if the Court approved the Settlement
Agreements. That amount included IBNR. The Objecting Creditors’ ability to recover a portion
of that IBNR was part of the offered consideration for their entering into those Settlement
Agreements. Now, in 2019, the Liquidator has abruptly changed the position he argued to the

New Hampshire courts in 2005-06 and makes his Motion for a premature claim amendment
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deadline that would deprive the Objecting Creditors and the Class II priority creditors of any
benefit of the remaining IBNR claims.

Furthermore, Paragraph 6.3 of the Agrippina/Zurich Settlement Agreement and
Paragraph 13 of the Wiirttembergische Settlement Agreement provide that The Home Estate will
respond to claims asserted by policyholders against the Objecting Creditors’ policies and “do all
things necessary to have [The Home’s] obligations admitted into Home’s estate.” Ex. A-2 at
6.3.2; see also Ex. B-2 at § 13. The proposed claims amendment deadline ends the process of
accepting The Home Estate’s obligations and cuts off the flow of future reinsurance recoveries
the Liquidator once touted to this Court. If IBNR would be cut off now by the Liquidator’s
proposed claim amendment deadline, then when future claims are reported and brought by
policyholders and cedent insurers of the AFIA Cedents, the Objecting Creditors would lose the
bargained-for reinsurance coverage from The Home and The Home Estate would not be able to
collect reinsurance from ACE/Chubb to pay Class II priority creditor claims.

On the other hand, if the Liquidator’s Motion is denied, The Home and ACE/Chubb will
continue to handle future claims brought against the Objecting Creditors and the other AFIA
Cedents, and reinsurance recoveries arising from those claims will benefit The Home Estate and
the AFIA Cedents as all parties envisioned when they entered into these Settlement Agreements.
The Objecting Creditors will also have more time to negotiate settlements with the Liquidator
that include an IBNR load factor, which would not be possible if the proposed 150-day deadline
is imposed.

B. Imposing a Deadline at this Time Conflicts with the Scheme of Arrangement
that Binds The Home Estate.

The Scheme of Arrangement initiated by and binding upon The Home Estate is also at

odds with the Liquidator’s proposed early claim amendment deadline. As explained above at
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pages 8-9, the Scheme authorizes the Liquidator to enter into commutations with The Home’s
reinsurers, but, unbeknownst to the Objecting Creditors, the Liquidator ceased pursuing a
commutation with ACE/Chubb. By closing the door to IBNR claims of the AFIA Cedents, the
Liquidator can no longer use the AFIA Cedents’ IBNR claims to obtain additional reinsurance
recoveries from ACE/Chubb and other reinsurers that benefit Class II creditors and the Objecting
Creditors.

Prior to the filing of the Motion, the Objecting Creditors believed that the Liquidator was
endeavoring to obtain such a commutation with ACE/Chubb in accord with the Scheme. Ex. A at
99 12-13; Ex. B at 4 12-13. In fact, however, the Liquidator’s counsel has now admitted that the
Liquidator is not seeking any such commutation with ACE/Chubb. See E-mail of David Leslie,
Ex. G. Thus, the Liquidator has frustrated the purpose of the Scheme to maximize reinsurance
recoveries for the benefit of all Class II creditors of The Home Estate by not settling the AFIA
Cedents’ IBNR claims with ACE/Chubb and now seeking to cut off remaining IBNR that can be
used to recover additional amounts from all of The Home Estate’s reinsurers, including
ACE/Chubb.

Furthermore, the Scheme, which was approved by a court in the United Kingdom, does
not terminate until the liabilities of the Objecting Creditors and the other AFIA Cedents are
discharged in full. The establishment of a premature claim amendment deadline would deny the
rights of the Objecting Creditors (and other Scheme Creditors) who are entitled to enforce the
obligations the Liquidator agreed to assume, by acting in their interests to commute IBNR with
reinsurers of The Home and only terminate the Scheme when all of The Home’s liabilities are
properly discharged in full or the Scheme comes to an end pursuant to the other terms of the

Scheme. The Liquidator has not sought to modify the terms of the Scheme or to seek approval of
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a court in the United Kingdom for that purpose. Thus, the Liquidator cannot be allowed to evade
its responsibilities under the Scheme and its binding Settlement Agreements with the Objecting
Creditors and other AFIA Cedents by prematurely cutting off the IBNR claims that were a

central component of the Scheme.
C. Imposing a Claim Amendment Deadline at this Time is Unfair to the
Objecting Creditors Because the Information Necessary to Determine Their

Final Claims is in the Possession and Control of the Liquidator and/or
ACE/Chubb

Granting the Liquidator’s Motion and imposing a 150-day deadline would impose severe
and unfair hardship on the Objecting Creditors because they do not presently possess the
information necessary to calculate their IBNR claims and quantify the fair value of their case
reserves.

Under the terms of the respective Settlement Agreements between the Liquidator and
each of the Objecting Creditors, the claims against Rutty Pool members are handled, adjusted,
and settled by The Home, either through itself or through ACE/Chubb. See Ex. A at § 7; Ex. B at
9 7. Those Settlement Agreements expressly provide that “The Home shall, either itself or
through AISUK,'® have the sole right to and will investigate, adjust and admit or refute liability
for such claims in the name and with the authority (which is hereby granted and/or confirmed)”
of the Objecting Creditors. See Ex. A-2 at Section 6.3; see also Ex. B-2 at Section 13. Those
Settlement Agreements further provide that The Home will either itself, or through ACE/Chubb,
advise the Objecting Creditors of adjusted claims and provide information needed by the
Objecting Creditors “for the determination of claims in Home’s estate.” See Ex. A-2 at Section

6.3; see also Ex. B-2 at Section 13.

'8 AISUK has been succeeded in this role by CISUK, an ACE/Chubb entity.
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Currently, claims against the insurance policies and reinsurance contracts of the Rutty
Pool members are submitted directly to ACE/Chubb by the policyholders and ceding insurers of
Rutty Pool members. While quarterly reports of gross reserves are shared with the Objecting
Creditors, the Objecting Creditors do not have sufficient information to be able to estimate their
IBNR with confidence and then attempt to commute those IBNR claims with the Liquidator. See
Ex. A at § 14; Ex. B at { 14. That detailed information is in the possession of the Liquidator
and/or ACE/Chubb. See Ex. A at § 9; Ex. B at § 9. Since 2009, Wiirttembergische has had
regular conversations with representatives of the Liquidator regarding the inwards claim
exposures of the Rutty Pool that The Home, and in turn ACE/Chubb, fully reinsure. See Ex. B at
9 11. Zurich has also had such regular conversations since 2015. See Ex. A at § 11. These
discussions have also addressed the Liquidator’s efforts to negotiate a settlement with
ACE/Chubb relating to the AFIA Cedents’ exposures, including IBNR. See Ex. A at § 11; Ex. B
atq11.

On December 12, 2011, the Liquidator wrote the Objecting Creditors regarding a
potential settlement with ACE/Chubb. See Ex. A at q 12; Ex. B at § 12. On April 13, 2012,
Wiirttembergische and Zurich each responded separately that their assessments of future claims
were dependent on data in ACE/Chubb’s possession. See Ex. A at 9 12; Ex. B at q 12. Since that
time, the Objecting Creditors have been repeatedly assured that a settlement with ACE/Chubb
would be pursued, but have not received any details of such negotiations, nor have they received
any IBNR methodology or calculation used by the Liquidator in those negotiations, despite the
Objecting Creditors’ requests. See Ex. A at q 13; Ex. B at § 13. It is the Liquidator and
ACE/Chubb that are best placed to provide a reasoned estimate of this IBNR, given their central

roles and access to the necessary information (see Ex. A at 4 13; Ex. B at § 13), and their refusal
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to update the Objecting Creditors have prevented the Objecting Creditors from taking their own
action to attempt to properly settle the IBNR claims the Liquidator now seeks to cut off
prematurely.

This imbalance in information highlights the unfairness of the Liquidator’s Motion. The
Objecting Creditors and other AFIA Cedents agreed to help the Liquidator collect substantial
amounts of claims from ACE/Chubb, including IBNR, when they entered into the Settlement
Agreements and established the Scheme together with the Liquidator. Now, without providing
any advance notice to the Objecting Creditors (despite regular discussions with the Liquidator’s
representatives and the Scheme Administrator), the Liquidator has suddenly requested a claim
amendment deadline earlier than in other analogous insurance liquidations and has sought to cut
off IBNR claims that form an important component of the consideration offered to the AFIA
Cedents in 2004 in return for their agreement to settle. Meanwhile, the Liquidator did not inform
the Objecting Creditors about any progress in settling with ACE/Chubb or the abandonment of
those efforts, and the Objecting Creditors have not engaged in their own settlement discussions
with the Liquidator regarding their future claims because they lack the information they require
to calculate with confidence their IBNR claims against The Home Estate.

For these reasons, the Objecting Creditors are requesting from the Liquidator and/or its
agent ACE/Chubb: 1) the amount of IBNR of the AFIA Cedents that the Liquidator and/or
ACE/Chubb estimates will be cut off if the Liquidator’s Motion is granted (and an explanation of
the calculation that is sufficient to be subjected to independent analysis, verification and potential
challenge); and 2) the component of that IBNR attributable to the Objecting Creditors so they
can then enter into negotiations to agree upon the IBNR factor and use that number in final

settlements of their claims with the Liquidator, for approval by this Court. The Objecting
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Claimants reserve their rights to seek the assistance of this Court to obtain this essential
information.

It is worth noting that, in his Motion, the Liquidator suggests that creditors with
remaining unresolved proofs of claim are merely “resistant” or unwilling to quantify or settle
their claims. Mot. at 18. The Liquidator offers no evidence or proof to support this contention. In
any case, the Objecting Creditors are certainly not recalcitrant claimants who have dallied and
failed to present settled claims to the Liquidator. The Objecting Creditors have been waiting for
IBNR to crystallize into reported claims, and for the outcome of the Liquidator’s commutation
negotiations with ACE/Chubb.!® And if the Objecting Creditors had the information ACE/Chubb
possesses regarding IBNR, they could at least attempt to agree upon final claim settlements that
include their IBNR with The Home Estate, which would move this Liquidation that much closer
to finality.

It is unreasonable to set a final claims amendment deadline when the information needed
by the Objecting Creditors to calculate and present their amended claims is in the hands of The
Home and/or ACE/Chubb. And by cutting off these future claims, the Liquidator’s Motion seeks
relief that would interfere with the Objecting Creditors’ rights under the respective Settlement

Agreements with the Liquidator, and would harm the Class II creditors in this matter. Thus, the

19 Indeed, the Liquidator argues in its Motion that the Court should set a claims amendment
deadline in order to “motivate claimants that have been slow or reluctant to resolve or amend
their open proofs of claims....” (Mot. at 16.) This is a misleading characterization that ignores
the reality of the nature of long-tail claims. There is nothing that the Objecting Creditors could
do to expedite reporting of long-tail IBNR claims other than wait for the injuries from the
underlying asbestos exposure, environmental pollution, etc. to be reported as claims, which can
take years (even decades). Moreover, the Objecting Creditors cannot move forward with
negotiations with the Liquidator to agree on an IBNR load factor for their claims until they
receive essential information from the Liquidator and/or ACE/Chubb. Thus, rather than motivate
actions by the Objecting Creditors, the Motion makes it virtually impossible for the Objecting
Creditors to include in their claims any remaining IBNR.
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same principle that guided the New Hampshire Supreme Court to approve the Settlement
Agreements with the Objecting Creditors in 2006, namely that all Class II creditors would
greatly benefit from future reinsurance recoveries, counsels against the establishment of such a
premature claims amendment deadline.

Therefore, for these additional reasons, the Court should deny the Liquidator’s Motion
and reject imposing a final claims amendment deadline in this matter.

III.  Alternatively, If This Court Does Set a Final Claims Deadline, Then This Court
Should Allow the Objecting Creditors to Submit IBNR Claims to The Home Estate.

In the alternative, if the Court grants the Liquidator’s Motion and schedules a final claim
amendment deadline, then the Objecting Creditors should be permitted to submit their IBNR
claims as part of their final amended claim against The Home Estate for approval, just as the
Liquidator has approved IBNR claims of other AFIA Cedents and other creditors.

For example, on February 25, 2019, the Liquidator filed a motion for approval of his
settlement/commutation agreement with United States Fidelity and Guaranty Company
(“USF&G”), another insurance company cedent creditor of The Home Estate, that involved both
reinsurance that cedent creditor USF&G purchased from The Home and reinsurance The Home
purchased from USF&G. See Motion for Approval of Reinsurance Commutation Agreement
with USF&G, attached as Exhibit K, at q 4. Paragraph 9 of the motion makes clear that the
settled amount includes the agreed value of each party’s IBNR claim against the other. /d. at § 9.

Similar motions to approve commutations/settlements with AFIA Cedents Enstar and
National Casualty Company (i.e. Nationwide) were filed in 2015 and August 2019, respectively,
and these included those AFIA Cedents’ claims under the reinsurance agreement with The
Home, and also expressly stated that the net agreed amount included offsets of both parties’

IBNR claims against one another. See Motion for Approval of Reinsurance Commutation with
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National Casualty, attached as Exhibit K, at q 10. Now, however, the Liquidator seeks to block
the Objecting Creditors from receiving compensation for their IBNR claims despite the fact that
their similarly situated fellow AFIA Cedents did receive such credit for their IBNR claims.

It would be patently unfair for the Liquidator to treat the Objecting Creditors” IBNR
claims differently than those of other creditors. Liquidation proceedings in other states frequently
recognize the “rule of equality” among creditors, providing that no creditor can be paid in full
unless all similarly situated creditors can be in full as well. See, e.g., In re Pac. Coast Bldg.-Loan
Ass’n of Los Angeles, 15 Cal. 2d 134, 147, 99 P.2d 251, 257 (1940) (defining the “principle of
equality among creditors™ as the rule that “one creditor is not entitled to payment of interest on
his claim in receivership, bankruptcy, or other form of liquidation, . . . where the assets are not
sufficient to pay the principal of all claims in full”); In re Workmen's & Suffolk Mut. Ins. Co., 71
Misc. 2d 614, 615, 336 N.Y.S.2d 389, 390 (Sup. Ct. 1972), modified, 42 A.D.2d 215, 345
N.Y.S.2d 64 (1973) (“It is, of course, a general principle of equity that persons in the same class
should be treated alike, i.e., equally or proportionately.”); Washington v. Merit Mut. Ins. Co., 5
III. App. 3d 742, 745, 284 N.E.2d 304, 306 (1972) (“The general rule is that all creditors are
entitled to share equally in the assets of an insolvent company in proportion to their claims.”);
Gen. Reinsurance Corp. v. Am. Bankers Ins. Co. of Fla., 996 A.2d 26, 34 (Pa. Commw. Ct.
2009) (“State insolvency statutes . . . are designed to give all creditors in the same priority class
an equal share of the insolvent insurer’s estate”). Thus, just as other reinsureds that are similarly
situated creditors were able to settle their IBNR claims with The Home Estate,?® so should the

Objecting Creditors.?!

20 Moreover, no reinsurer (including ACE/Chubb) opposed the settlement of future liabilities
with USF&G, Enstar, Nationwide, or direct policyholders. Therefore, these reinsurers, which
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Finally, as noted above, the New Hampshire Supreme Court upheld the Objecting
Creditors’ Settlement Agreements premised on the undertaking of the Liquidator to collect
hundreds of millions of dollars in reinsurance recoveries (including for IBNR). See In re
Liquidation of Home Ins. Co., 154 N.H. 472, 477, 490 (2006). Thus, the Liquidator has no basis
to completely reverse course and reject IBNR claims when it has accepted such claims
throughout this proceeding. Indeed, part of the bargained-for consideration that induced the
Objecting Creditors (and undoubtedly the other AFIA Cedents) to enter into the Settlement
Agreements was the Liquidator’s undertaking to allow them to eventually submit their IBNR
portions of their claims and collect the agreed portion of the reinsurance recoveries on those
claims via the Scheme. To deny them their IBNR claims is not only inconsistent, but denies them
the bargained-for consideration underlying those Settlement Agreements.

CONCLUSION

Wherefore, for the reasons contained herein, the Objecting Creditors respectfully request
that the Court deny the Liquidator’s Motion and refuse to enter a final claims amendment

deadline at this time. Oral argument on this Objection is also requested.

were on notice of these policyholder AFIA Cedent settlements, have waived any right to
challenge IBNR claims being admitted as valid claims in The Home estate.

2! While the settlement agreements Liquidator has entered into with direct policyholder creditors
do not expressly refer to “IBNR” claims under the policies, these settlements clearly included
some amount of IBNR since they settled any claims that have been or ever could be asserted
under the policies. See, e.g., August 2019 Motion for Approval of Settlement with Bridgestone
Americas Tire; January 30, 2019 Motion for Approval of Settlement with the Order of Friars
Minor Province of the Immaculate Conception (which settled any child sexual abuse claims that
had yet to be reported and which now presumably are being made against that policyholder in
light of state laws allowing claims that were previously time barred under applicable statute of
limitations); August 15, 2018 Motion for Approval of Settlement with the Parishes within the
Archdiocese of Saint Paul and Minneapolis; May 25, 2018 Motion for Approval of Settlement
with U.S. Silica; and April 26, 2017 Motion for Approval of Settlement Agreement with
Pittsburgh Corning Corporation Asbestos Personal Injury Settlement Trust.
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Respectfully submitted,

ZURICH INSURANCE PLC GERMAN
BRANCH AND WUERTTEMBERGISCHE
VERSICHERUNG,

By their Attorneys,

McLANE MIDDLETON,
PROFESSIONAL ASSOCIATION

Dated: November 18, 2019 By: _
ark C. Rouvalis (Bar No. 6565)
Steven J. Dutton (Bar No. 17101)
Viggo C. Fish (Bar No. 267579)
900 Elm Street, 10" Floor
Manchester, NH 03101
(603) 625-6464
mark.rouvalis@mclane.com
steven.dutton(@meclane.com
viggo.fish(@mclane.com

FREEBORN & PETERS LLP

Joseph T. McCullough IV*

Mark R. Goodman*

311 South Wacker Drive, Suite 3000
Chicago, IL 60606

(312) 360-6000
jmccullough@freeborn.com
mgoodman@freeborn.com

*Pro Hac Vice Admission To Be Filed
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Certificate of Service

I hereby certify that a copy of the foregoing Zurich Insurance plc German Branch’s and
Wiirttembergische Versicherung AG’s Objection to Liquidator’s Motion for Approval of Claim
Amendment Deadline and its attached exhibits was sent this 18th day of November 2019 by first
class mail, postage prepaid to all persons on the attached service list.

Ml & handoo

/s/Mark C. Rouvalis
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

AFFIDAVIT OF DIRK EICHLER
_ INSUPPORT OF ZURICH INSURANCE PLC, GERMAN BRANCH AND
WURTTEMBERGISCHE VERSICHERUNG AG’S OPPOSITION TO LIQUIDATOR’S
MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

L, Dirk Eichler, hereby depose and say:

1. I am Head of Liability Claims Non Motor of Zurich Insurance plc, German
branch (“Zurich”).

2 [ submit this affidavit in support of Zurich and Wiirttembergische Versicherung
AG’s (“Wiirttembergische”) Opposition to Liquidator’s Motion for Approval of Claim
Amendment Deadline. The facts and information set forth are either within my own knowledge
gained through my close involvement with this matter, in which case I confirm that they are true,
or are based on information provided to me by others or documents in Zurich’s files, in which
case the stated facts are true to the best of my knowledge, information, and belief.

3. After I joined Zurich on January 1, 2015, I took over the responsibility for the
matters described herein in the spring of 2015. From my review of company records, I am aware
that on or about June 3, 2004, Zurich filed its proof of claims in The Home liquidation
proceeding. A true and accurate copy of Zurich’s proof of claims is attached hereto as Exhibit A-
1.

4. The proof of claim explicitly states that Zurich’s reinsurance claims were

unknown, that The Home and its reinsurer had been handling the claims and only they were in a
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position to fully quantify Zurich’s reinsurance claims, and that Zurich’s reinsurance claims
against The Home included incurred but not reported claims (“IBNR”). (See Ex. A-1 at Y 1.4-
222)

S. Zurich is a member of a group, or pool, of companies that underwrote insurance
and reinsurance risks through a pool underwriting managing agent, the M.E. Rutty Underwriting
Agency Limited (the “Rutty Pool”). Zurich is the successor-in-interest to Agrippina
Versicherung Aktiengesellschaft, an original Rutty Pool member that participated on the risks
written for the Rutty Pool from 1962 to 1967.

6. In approximately 2004 the Liquidator proposed settlement agreements between
The Home Estate and a number of The Home’s cedents, including Zurich (collectively the
“AFIA Cedents”), under which Zurich and the other AFIA Cedents agreed to submit all of their
reinsurance claims to the Liquidator, who would then submit them to ACE/Chubb and other
reinsurers of The Home to recover reinsurance payments for the benefit of The Home’s creditors.
A true and accurate copy of the settlement agreement between The Home and Zurich (the
“Settlement Agreement”) is attached hereto as Exhibit A-2.

7. Pursuant to the Settlement Agreement, The Home is obligated to investigate,
adjust and admit or refute liability for all claims brought by insurance policyholders and cedent
insurance companies of Zurich as an AFIA Cedent. (See Ex. A-2 at ] 6.3.)

8. Due to the long-tail nature of much of the Rutty Pool business, which includes
liability for asbestos, pollution and other types of long-tail claims, injured parties continue to file
claims against the policyholders and ceding insurers of the Rutty Pool members, including

Zurich. Those claims are fully reinsured by The Home and, in turn, ACE/Chubb.
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9. At this time, Zurich lacks sufficient information to calculate and provide to the
Liquidator a reliable estimate of its IBNR arising from its Rutty Pool business. ACE/Chubb, as
The Home’s claims handling agent for the Rutty Pool business, possesses the claims information
needed to prepare a reliable IBNR estimate. Neither ACE/Chubb nor the Liquidator has provided
Zurich with an IBNR estimate for Zurich’s share of the Rutty Pool business that The Home
reinsures on a 100% basis.

10.  Moreover, according to recent estimates provided by CISUK (an ACE/Chubb
entity), Zurich and the other Rutty Pool members standing alone have approximately (a) $25.9
million in outstanding losses/case reserves for reported and known asbestos claims; (b) $4.2
million in outstanding losses/case reserves for reported and known environmental claims; (©)
$1.7 million in outstanding losses/case reserves for reported and known health claims; and (d)
$1.9 million in outstanding losses/case reserves for “other” reported and known long-tail claims.

11. Since 2015, I have had regular telephone conversations, as well as in-person
meetings in England, with representatives of the Liquidator and with personnel administering the
inwards claims exposures of the Rutty Pool, which The Home fully reinsures (and in turn
ACE/Chubb fully reinsures). In my role at Zurich as the manager responsible for Zurich’s Rutty
Pool business, my understanding is that from 2012 onwards, these discussions have addressed
the efforts of the Liquidator to negotiate an agreement between the Home Estate and its reinsurer
of the Rutty Pool business, ACE/Chubb, under which ACE/Chubb will pay The Home Estate a
negotiated sum in return for the complete discharge of all obligations between the parties under
their reinsurance contract covering the Rutty Pool and other business relating to the AFIA

Cedents’ claims exposures (including the paid loss, case reserves and IBNR claims exposures of
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Wirttembergische and Zurich arising from the Rutty Pool which are fully reinsured by The
Home and in turn ACE/Chubb).

12. Zurich sent a letter to the Liquidator dated 13 April 2012, in response to his
request of 12 December 2011, providing Zurich’s ultimate valuation analysis of its total case
reserves and IBNR for its Rutty Pool claims exposures. A true and accurate copy of Zurich’s
letter is attached hereto as Exhibit A-3. Based on conversations with representatives of the
Liquidator, Zurich understood that this analysis would serve as the basis of the Liquidator’s
commutation negotiations with ACE/Chubb. Zurich did not receive any response from the
Liquidator to its letter.

13. In September 2012, a Zurich representative, Guido Aulbach, was informed in
discussions with representatives of the Liquidator that ACE/Chubb was serious about
negotiations to commute these Rutty Pool exposures including a negotiated and agreed IBNR
value. However, despite having been assured in the years since 2012 that such a commutation
would be pursued, representatives of the Liquidator have not provided to Zurich any details of
such negotiations. Despite requests in discussions with representatives of the Liquidator and
ACE/Chubb over the years, neither the Liquidator nor ACE/Chubb has shared with Zurich any
IBNR methodology or calculation that has been used in these negotiations. Given their central
roles and access to the necessary information for preparing a reliable estimate of IBNR on the
Rutty Pool claims exposures, it is my understanding that the Liquidator and/or ACE/Chubb have
possessed all of the required data to perform these IBNR calculations. Zurich does not possess
this essential data.

14. While quarterly reports of gross case reserves are shared with Zurich, Zurich does

not have sufficient information to be able to perform a reliable estimate of its Rutty Pool IBNR.

4

262



As a result, Zurich is unable to engage in negotiations with the Liquidator or its agent claims
handler to commute this IBNR.
I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct to the best of my knowledge.

1

Executed on November 18, 2019.
- b 4

Dirk Eichler
Head of Liability Claims Non-Motor
Zurich Insurance plc, German Branch
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Document Register No. 1568/2019 -CN-

This is to certify that the above signature was made before me in his own
hand by

Mr.Dirtk Eichler,

born on 30.06.1967,

resident in Miilheim an der Ruhr,

business address 50679 Koln, Deutzer Allee 1,

who is personally known to me.
Cologne, this 18 November 2019

et

(Dr. Christoph Neuhaus)
civil law notary

264



03/06 2004 11:22 FAX +49 69 61003100 SCHEIBER & PARTNER

doo1

HkE SENDEBERICHT EE 3]
R e R R

SENDUNG OK

SE/EM NR 0203

NR. GEGENSTELLE R0012125480727
SUBADRESSE

NAME GEGENSTELLE

ANF.ZEIT 03706 11:16

UB.ZEIT 05'42

S. 19

ERGEBNIS OK

SCHEIBER & PARTNER

Reachtsanwsilte - Notare

T

The Home Ingurahce Company
in Liquidation
P.0O.Box 1720

Manchester, New Hampshire 03105-1720
USA

Per Overnight Courier and
Telecopier: 001-603-223-6269
& 001-212-548-0740

FRANKFURT AM MAIN

Dr. Poter Scheaibar. Notar .
Rochtsanwalt am Oberlandesqgericht
und den Landgearichien

Carl-W. Kiefer, Notar
Réacthtsanwalt am Qbarlandosgcericht
und don Landgaerichien

Gaernot A. Warmuth, LL.M.
Rpchtsanwalt am Oberlandesgericht
und den Landgearichten

Attarnay at Law (Colifornia)

Simone Blcker
Rachiusnwisltin sm Qberlandesgeright
und den Landgerichten

Dr. Brodar Gretemann
RAechlzsnwsll am Obarlandongaricht
und don Lanhdgerichten

Or. Sylvia Plakmann ]
Rechtsanwaitin am Obserlandesgearicht
und den Landgerichten

Christian Frank
Rechtaanvvalt an den Landgearichian

BERLIN

Uwe Zirmmer
Rechtsanwalt am Kammaergericht
und den Landgerichten

Dr. Dietmar Walter
Rechisanwalt am Kammergericht
und den Landgerichian

Frapnkfurt, 03.06.2004
AZ: 914/96D69|

Fr. Rihlborn b/

Tal.: 068/61003-145
warmuth@schelipberpartner. de

Re: Zirich Versicherung AG (Deutschland)
(legal successor of Agrippina / Rutty Pool)
Placeholder claim / AFIA business

Dear Sirs:

I herewith submit an

original placeholder claim

on behalf of

265




03/06 2004 11:00 FAX +49 69 61003100 SCHEIBER & PARTNER idoo1
PP L L T E LT LS LT LY
B RS SENDEBERICHT EEEE
SRR ERRRERR R R kR R R R R
SENDUNG OK
SE/EM NR 0201
NR. GEGENSTELLE R0016032236269
SUBADRESSE
NAME GEGENSTELLE
ANF.ZEIT 03/06 10:54
UB.ZEIT 06'19
S. 19
ERGEBNIS 0K

SCHEIBER & PARTNER

Notare

Rechtzanwéalte -

QT

The Home Insurance Company
in Ligquidation

P.O.Box 1720

Manchester, New Hampshire 03105-1720

USA

Per Overnight
Telecopier:
&

FRANKFURT AM MAIN

Dr. Petar Scheiber. Notar )
Rechtsanwalt am Oberlandesgcricht
und dan Landgerichten

Carl-W. Kiefar, Notar
Rechtsanwalt am Qberlandosgeoricht
und den Landgerichten

Gernot A, Warmuth, LL.M,
Rachtsanwalt arm Oberlandesgericht

und den Landgerighten
Attorhey at Law (California)

Simonea Backer

Ruchlzanwaltin arn Obarlandesgericht
und den Landgearichtén

Dr. Broder Gretemann

Rechizanwalt am Obearlandesgaericht
und desn Landpgerichilen

Dr. Sylvia FlaRmann
Ruchtuanwiillin am Obarlandeasgaricht
und den Landgerichteon

Christian Frank )
Raechreanwalt an den Landgerichten

BERLIN

Uwe Zimmar

Hechizanwalt am Kamimergericht
wnd den Landgerichien

Dr. Dietmar Walter
Ruchlzanvwalt am Karmmeargearicht
und den Lundperichten

Courier and
001-603-223-6269

001-212-548-0740 Frankfurt, 03.06.2004

Rz: 914/96D69)|
. Kibhlborn D/
Tel.: 069/61003-145

warmyuth@gscheliberpartner.de

Ziirich Versicherung AG (Deutschland)
(legal successor of Agrippina / Rutty Pool)
Placeholder c¢laim / AFIA business

Re

Dear Sirs:
I herewith submit an
original placeholder claim

on behalf of
266




03706 2004 11:10 FAX +49 69 61003100 SCHEIBER & PARTNER

[doo1

EE 33 SENDEBERICHT

EEREEEEEEE LS EE TSR T T

SENDUNG OK
SE/EM NR 0202

NR. GEGENSTELLE

SUBADRESSE

NAME GEGENSTELLE

ANF.ZEIT 03/06 11:02
UB.ZEIT 04'55

S. 19
ERGEBNIS 0K

R0012125480740

SCHEIBER & PARTNER

Rechtzanwtlte + Notare

[ e

The Home Insurance Company
in Liquidation
P.O.Box 1720

Manchester, New Hampshire 03105-1720
UsSA

Per Overnight Courier and
Telecopier: 001-603-223-62659
& 001-212-548-0740

FRANKFURT AM MAIN

Dr. Patar Scheibar. Notar .
Rechisanwalt am Oberlandesgericht
und dan Landgearichten

Carl-wV. Kiefer, Notar
Rachtsanwalt am Qborlundasgarioht
und den Landgerichten

Gernot A, Warmuth, LL.M.
Rechtsanwalt am Qberiandesgericht
und dan Landgarichian

Attorncy at Law {Colifornia)

Simone Blcker
Rechtsanwiltin am Qberlandezgearicht
und den Landgearichtan

Dr., Broder Gretgmann )
Rechtsanwalt am Qberiandesgaricht
und den Landgerichten

Dr. Sylvia Pla@mann )
Ruachisanwidltin am Obearlandesgericht
und don Londgoerichtan

Christian Frank .
Rechisanwalt an den Landgerichten

BERLIN

Uwe Zimmer
Rochtsamvalt sm Ksmmergericht
und den Landgserichtan

Dr. Dietmar Walter
Rochtisanwalt am Kammergearieht
und den Landgerichten

Frankfurt, 03.06.2004
Bz 914/96D69)

Fr. Rihiborn D/

Tal.: 069/61003-145
warmuth@scheiberpartner, de

Re: Ziirich Versicherung AG (Deutschland)
(legal successor of Agrippina / Rutty Pool)
Placeholder claim / AFTA business

Dear Sirs:

I herewith submit an

original placeholder claim

on behalf of

267




SCHEIBER & PARTNER

Rechtsanwailte + Notare

The Home Insurance Company
in Liquidation
P.O.Box 1720

Manchester, New Hampshire 03105-1720
USA

Per Overnight Courier and
Telecopier: 001-603-223-6269
& 001-212-548-0740

FRANKFURT AM MAIN

Dr. Peter Scheiber, Notar
Rechtsanwalt am Oberlandesgericht
und den Landgerichten

Carl-W. Kiefer, Notar
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SCHEIBER & PARTNER

Zirich’s placeholder claim is based on the fol-
lowing facts:

During the mid-1960’s, Agrippina Versicherung
Aktiengesellschaft, a German corporation ori-
ginally located in Cologne (,Agrippina‘“), and
five other companies (,the Pool Members"“)
participated in a reinsurance pool managed in
London, England by M.E. Rutty Underwriting
Agency Limited (,Rutty™).

The Pool Members delegated to Rutty the au-
thority to underwrite, administer and handle
claims for a book of direct and reinsurance
business. The authority to underwrite was at
some point in time extended to shares in any
one risk exceeding the proportionate pool
member share stated in the agency agreements
between Rutty and the Pool Members. The Pool
Members also agreed that if one member be-
comes insolvent the remaining solvent members
shall be liable for their proportionate share
of the unpaid loss of the insolvent member.
Pool members and pool shares were different
for each and every underwriting year. In
1967, the Rutty Pool went into run-off.

In 1977, Agrippina entered into Reinsurance
Contract No.“R“ with The Home which provided
that said Contract No.,R"“ is 1in respect of
all losses arising out of risks written for
Agrippina by Rutty and further provided that
The Home from now on deal only with Rutty.
Three other Pool Members received reinsurance
protection from The Home as well. The Home
(U.K. Branch) acted as fronting company for
the AFIA Pool.

Between 1977 and 2003, Rutty became insolvent
and The Home through ACE INA Services U.K.
Limited (,ACE INA“) took over the management
of the run-off of the participation of the
four Home reinsured Pool Members, including
Agrippina. Thereafter, three pool members
became insolvent, one of them being a Home
reinsured Pool Member. Agrippina merged with
Zirich and Zilrich became the legal successor
of Agrippina.

2/5
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SCHEIBER & PARTNER

The book of Rutty business is still creating
APH related losses as of today. Also, there
are still a number of unresolved legal issues
among Pool Members as well as between The
Home reinsured Pool Members and The Home due
to (i) the complex structure of the pool,
(ii) disputes relating to construction of
Contract No. ,R“ as well as (iii) the insol-
vencies of the agency Rutty, the three Pool
Members and The Home.

The attached placeholder claim of Zirich re-
lated to Contract No. “R” has the following two
components:

Reinsurance claims

Zlirich’s reinsurance claims are unknown for
the following reasons:

L1 The Home/ACE INA have been handling Rutty
related claims of policyholders and rein-
sureds against Agrippina since 1996. There-
fore, only The Home/ACE INA are in a posi-
tion to both fully identify and fully quan-
tify those claims but not Zirich.

.2 Unresolved and in dispute between The Home
and Zlrich is, inter alia, the issue as to
which portion of these claims has actually
been reinsured by fThe Home.

.3 The Home, ACE INA and Ziirich have to make a
common effort to consolidate numbers once
the scope of reinsurance has been either
determined or agreed.

Enclosed are both a summary statement of
outstanding losses for all Rutty Pool un-
derwriting years per year end 2003 and a
summary statement of paid losses for all
Rutty Pool underwriting years between 1996
and 2003, both prepared by The Home through
ACE INA. Although a huge portion of those
paid losses should have already been paid
by the Home to Rutty Pool policyholders and
reinsureds, a substantial portion should
relate to losses agreed but not actually
paid to the respective claimants or agreed
but paid by Zilirich directly. Claims paid by

3/ 5
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Ziirich directly could also relate to sums
listed in the summaries as “outstanding”.

Therefore, prior to consolidation of num-
bers and further information from The Home
through ACE INA, it 1is 1ineffective and
meaningless to be gpecific on only a few
claims paid by Zirich directly.

2.1.4 ZUrich believes the average IBNR on the to-
tal book of Rutty business to be 264% based
on advice by KPMG in February of 2000. How-
ever, said advice has not been updated.

2.2 Administration costs (priority)

Zirich’s position is that, according to Con-
tract No. “R”, The Home is fully responsible
for the run-off of Agrippina’s participation
in the Rutty Pool. This responsibility con-
tinues for the time being. Underlying claims
against The Home are administration costs as
defined in New Hampshire Section 402-C:44
(I). The amount of administration costs owed
by The Home to Zilrich is unknown for the fol-
lowing reasons:

2.2.1 The scope of administration responsibili-
ties 1s 1in dispute between The Home and

Ziirich.
§

2.2.2 The amounts owed will only crystallize dur-
ing the duration of Contract No. “R”.

3. Set-offs

Set offs rights of The Home, 1if any, are un-
known. The Home claims reimbursement from
Ziirich for certain portions of administration
costs and certain portions of losses allegedly
advanced by The Home for Agrippina between 1996
and 2003. Each and every aspect of these set
off rights 1is in dispute and remains unresolved
at this time.

Again, the whole situation is both highly complex
and legally unresolved which is why Zirich has cur-
rently no choice but to file a placeholder claim

4 /5
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with regard to risks reinsured by The Home and re-
lated administration responsibilities of The Home
based on Contract No.,R™.

This letter is written for the purpose of explain-
ing the reasons for the submission of a placeholder
claim by Zlrich. The explanations and statements
contained herein are made without prejudice and un-
der full reservation of rights with regard to is-
sues in dispute between Ziirich and The Home.

Please confirm that there are no objections against
submitting Ziirich’s claims as placeholder claim and
that Zirich has hereby preserved its right to fully
substantiate all of its claims related to Contract
No. ,R“ for consideration by the Liquidator of The
Home at a later time when they become known.

Please do not hesitate to contact the undersigned
at 011-49-69-61003-233 if you have any questions.

Very truly yours,

SCHEIBER & PARTNER
Rechtsanwidlte und Notare
Frankfurt am Main

(G. Warmuth)
Rechtsanwalt

Enclosures:

e Original placeholder claim of Ziirich

e Copy of Contract No ,R“

e Copies of M.E.Rutty Summary Statements of Paid and Out-
standing losses 1962-1967 u/w yrs 4th Qtr.1996 to 4th
Qtr 2003 (prepared by The Home through ACE INA)

cc: Jonathan Rosen, Esqg. with enclosures
(per Telefax: 001-212-548-0727)

5/ 5
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‘1he Home Insurance Company, DATE PROOF OF
Merrimack County Superior Court, State of New Hampshire 03-E-0106 CLAIM RECEIVED
Read Carefully Before Completing This Form

Please print or type

POC H: Intl277984
Mr Gernot Warmuth
Agrippina
Scheiber & Partner
Kenned allee a7
D-60596 Frankfurt A4 M
Germany

The Deadline for Filing this Form is June 13, 2004.

You should file this Proof of Claim form if you have an actual or potential claim against The Home Insurance Company
of any of its former subsidiaries* (“The Home”) even if the amount of the claim is presently uncertain. To have your
claim considered by the Liquidator, this Proof of Claim must be postmarked no later than June 13, 2004. Failure to
timely return this completed form will likely result in the DENIAL OF YOUR CLAIM. You are advised to retain a copy

f thi leted f fi d
of this completed form oryou:-rec.orl s \/ e y AV“ 3 NGESELL e AET (‘DFU‘SL(-\LANb)
1. Claimant’s Name: 2 UuRiC H ERSICHERUVG If your name, address,
) ) - d
2. Claimant's Address: SOLMS STRASSE 21 - 37 ;—Zﬂeﬁiﬁgfytﬁrdtﬁeih:rze
D~ G o448 Q FRANUFURT /,M AVN incorrect, or if they change,
G ER M AN v _ you must notify the
3. Claimant’s Telephone Number: (£+436Y) 3us-0 (’28 \c) qumdaftor 50 'Shfe rcantqj':tse
Fax Number: (#t416% Fils - 2901 you of new information.
Email address: GUIDC, AVLBACU @, ZYRICiH4  COM

4. Claimant’s Social Security Number, Tax ID Number or Employer ID Number: N / A

5. Claim is submitted by (check one):

a) Policyholder or former policyholder
b) Third Party Claimant making a claim against a person insured by The Home
c) Employee or former employee

d) ____ Broker or Agent
e) _X General Creditor, Reinsurer, or Reinsured
f) ___ State or' Local Government Entity

g) ___ Other; describe:

Describe in detail the nature of your claim. You may attach a separate page if desired. Attach relevant documentation in

support of your claim, such as co ies of outstanding invoices, contracts, or other supporting documentanon i
RuTTY BVS REINSVRED BY THE HOME (U V- BRANCH):

E & (,oveR LE‘\”TEK 0F SCaEiReR X PARTNER

3

6. Indicate the total dollar amount of your claim. If the amount of your claim is unknown, write the word “unknown”, BUT
be sure to attach sufficient documentation to allow for determination of the claim amount.

$ UN KNOW N (if amount is unknown, write the word “unknown”).

7. If you have any security backing up your claim, describe the nature and amount of such security. Attach relevant
documentation.
N /A

8.  If The Home has made any payments towards the amount of the claim, describe the amount of such payments and the
dates paidk

See CoveR LETTERK

~ -

9. s there any setoff, counterclaim, or other defense which should be deducted by The Home from your claim?

Sgep  (eupR LETTeR

see COVER LETTER

10. Do you claim a priority for your claim? If so, why:

11.  Print the name, address and telephone number of the person who has completed this form.
Name:  GERNCT WARMUTH
Address; _ SCHEIRER B PARTNER )
WENNED Y ALLEE AF . D -60SA6 FRANUFYRT /MAIN
Phone Number (1t 169G {003~ 233
Email address \WARM UTH (2 SCHEIRER PARTNER «DE

* The Home Indemnity Company, The Home Insurance Company of Indiana, City Insurance Company, Home Lloyds Insurance Company
of Texas, The Home Insurance Company of llinois, and The Home Insurance Company of Wisconsin.
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12. If represented by legal counsel, please supply the followmg information:
a. Name of attorney: GERNO" WARM UTH
b. Nameof law firm: __ SCBEBIBER & (PARINER
c. Addressoflaw firm:_WENNEDYALLEE 4F
>~ 059 FRANUFURY /MAILN
d. Attorney’s telephone: __ Ot =494 -69—-6¢ {003 - 223
e. Attorney’s fax number: _O M — 44 -6 Q- 6003100
f. Attorney’s email address: WARMUTHD SCUHEIR ERPAB’ NER ., DE

13. If using a judgment against The Home as the basis for this claim:

Amount of judgment N //l
Date of judgment
Name of case
. Name and location of court,
Court docket or index number (if any)

o oo o

14. If you are completing this Proof of Claim as a Third Party Claimant against an insured of The Home, you must
conditionally release your claim against the insured by signing the following, as required by N.H. Rev. Stat. Ann. § 402-C: 40 I:

1, N/ A (insert claimant’s name), in consideration of the right to bring a
claim against The Home, on behalf of myself, my officers, directors, employees, successors, heirs, assigns,

administrators, executors, and personal representatives hereby release and discharge

(insert

name of defendant(s) insured by The Home), and his/her/its officers, directors, employees, successors, heirs, assigns,
administrators, executors, and personal representatives, from liability on the cause(es) of action that forms the basis for
my claim against The Home in the amount of the limit of the applicable policy provided by The Home; provided,
however, that this release shall be void if the insurance coverage provided by The Home is avoided by the Liquidator.

Claimant’s signature Date

15. All claimants must complete the following: NE
LF MOLS

I, G uWDo AU BACU /—K AWNER (insert individual claimant’s name or name of
person completing this form for a legal entity) subscribe and affirm as true, under the penalty
of perjury as follows: that I have read the foregoing proof of claim and know the contents thereof,
that this claim in the amount of __UN KNS W N dollars
¢ ) against The Home is justly owed, except as stated in item 9 above, and
that the matters set forth in this Proof of Claim are tr the best of my knowledge and belief.

i h laim has been sold(© ssxgned to a third party.

jﬂ » j\)NF 2 200(‘('

Any person who
knowingly files a
statement of claim
containing any false
or misleading
information is
subject to criminal
and civil penalties.

‘Pate

Cléimant’s signature
46. Send this completed Proof of Claim Form postmarked by June 13, 2004, to:

The Home Insurance Company in Liquidation
P.O. Box 1720
Manchester, New Hampshire 03105-1720

You should complete and send this form if you belfeve you have an

actual or potential claim against The Home
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RELNSURANCE CONTRACT NO.R. .

made between

AGRIPPINA VERSICHERUNG A.G. of
RIEHLER STRASSE 90, 5 KOLN 1, WEST GERMANY

(hereinafterreferred to as the '"Reassured")
As underwritten for Agrippina Versicherung A.G. by

M.E. RUTTY UNDERWRITING AGENCIES LIMITED of
5-7 Ireland Yard, London, E.C.4.
(hereinafter referred to as the "Agent')

and

HOME INSURANCE COMPANY OF NEW YORK

acting through its branch office at

26/28 Fenchurch Street, London, E.C.3.

(Hereinafter referred to as the "Reinsurers")

RECITALS

O Whereas under agreements dated 1lst July, 1962 with addenda No.

e e TR . i S s

L ey VT

1, 2 and 3 and 6th January, 1967 with dddenda No. 1 and 2

Pgr eIt

= .
between the Agent and the Reassured, the Agent accepted Insurance
and reinsurance business on behalf of the Reassured for the

underwriting years 1962,1963, 1964, 1965, 1966 and 1967 and

(2) Whereas the Agent ceased to write new business after 3lst
December, 1967 and
. .
3) Whereas the Reassured desire to effect reinsurance in respect
of their liability under any and/or all policies and/or contracts
of Insurance and/or reinsurance written by the Agent on their
behalf (hereinafter referred to as the "Original Policies") and
(4) Whereas the Reinsurers having had full disclosure and inspection °

of the Agent's records and accounts relatiﬁg to the Original
Policies and all claims and outstanding matters thereunder have
ééreed to afford such reinsurance to the Reassured in accordance
with the terms and conditions of this Contract, Now it is hereﬁ%s

acreed as follows:
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ARTICLE 1

This Contract is in respect of all losses which the Reassured may be or
may become liable to pay, arising out of risks written for .the Reassured
by the Agent during 1962, 1963,1964, 1965, 1966 and 1967 underwriting years
of account, excluding however "Stop and Shop" Losses arising from or

consequent upon a fire on 5th August, 1969.

The Reinsurers hereon shall follow all terms, conditions and settlements
as agreed by or on behalf of the Reassured under the Original Policies

included in the accounts reinsured hereby.

ARTICLE 1T

This Contract covers all claims due for payment on or after 1lst April,

1977 as hereinbefore defined and shall remain in force until all the
liability hereunder shall have been exhausted, subject however to such

cancellation provision as hereinafter defined in ARTICLE IX.

ARTICLE III

Notwithstanding anything contained herein to the contrary, this Contract

shall exclude: _
a) Any loss or liability .accruing to the Reassured directly or
indirectly and whether as Insurer or Reinsurer from any Pool

of Insurers or Reinsurers formed for the purpose of covering

_ Atomic or Nuclear Energy Risks. s

;
Furthermore, the Contract is also subject to the following
Nuclear Incident Exclusion Clauses which are attached hereto

and shall form an integral part hereof:

1) NUCLEAR INCIDENT EXCLUSION CLAUSES -
LIABILITY - REINSURANCE - U.S.A./CANADA

11) .NUCLEAR INCIDENT EXCLUSION CLAUSES -
PHYSICAL DAMAGE -~ REINSURANCE - U.S.A./
CANADA
b) Life, Financial Guarantee and Insolvency Risks.
c) Furthermore, it is understood and agreed that:
B 1) As regards Non-Marine business accepted by the
Reassured
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this Contract shall exclude loss or damage directly
caused by War and/or Civil War but this exclusion shall
not apply to such business which is permitted under

the terms of the United Kingdom Market War and/or

Civil War Risks Exclusion Agreement.

1T1) - As regards Marine and Aviation business accepted

by the Reassured this Contract shall include loss,

damage, liability or expense caused by or resulting
from the risks of War or similar risks written by war
risk Underwriters, as covered in the Original Policy(ies)
provided that such loss, damage, liability or ekpense
would be recoverable under the terms and conditions

of the relevant Institute War and Strikes Clauses

or War sections of the relevant Institute War and
Strikes Clauses or relevant London Aviation Clauses

in current use at the inception of this Contract

or at the time when the War Risks cover would have
commenced under thé original Insurance or Reinsurance
within the terms of these clauses, whichever is the
earlier; except that if the risks of War. are covered in
the Original Policy(ies) under clauses aﬁproved by

the London Hull War Risks Joint Sub—-Committee, or in.
respect of Cargo interest under the Standard War Risks
Clause of any céuntrvahich complies with the
limitation of the United King?om Waterborne Agreement,

the foregoing proviso shall npt apply.

The Reinsurers warrant that they are unaware as at the date hereof that any

business has been placed by the Agent which is excluded under the terms

of this clause.

ARTICLE IV

The consideration to be paid by the Reassured to the Reinsurers for this

- Contract shall be £188,873.00 plus US$ 568,747. OO plus Can$ 7,834.00
m

payable at 1ncept10n.
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The Reinsurers hereon shall have the right to receive any payments

- under any reinsurance placed by the Agent on behalf of the Reassured
and any other income, derived from any source that otherwise-would
have been payable to the Reassured. The Reinsurers shall bear all
expenses of whatever nature which would otherwise have been claimed
or requested from the Reassured by the Agent during the run off’

 period.
ARTICLE V

It is understood and agreed that settlement of all claims, refunds,
return Premiums and original Profit Commission and administration of
all premiums additional premiums and policy adjustments shall be
effected on behalf of the Reinsured by the Agent and/or their appointed

agents.

It is further understood and agreed that the Reinsurers hereon will
receive all premium adjustments due on the Original Policies without
deduction of overriding coﬁmission and all recoveries under surplus,
excess 1oés, "stop loss" and other reinsurances effected for joint

ageount, payable to the Reassured on or after 1st April, 1977

and will be responsible for payment of all returns of premium and

reinsurance premiums payable thereafter.

" ARTICLE VI

In the event of ldsses exceeding pounds 25,OOOIwhich may give rise to
claims under this Contract the Agent shall give immediate notice to

the Reinsurers, but inadvertent error in or omission of such notifi-
cation shall not in any way prejudice the rights of the Reassured under

this Contract.

ARTICLE VII

4
Reinsurers shall be bound unconditionally by all loss settlements made
by the Agent, including compromise settlements, where such settlements
are within the terms and conditions of the Original Policies and of this
Contract. The Reinsurers' contribution to any other loss settlement
shall be conditional upon prior notification of such settlement being
given to the Reinsurers by the Agent and to their agreement thereto

which agreement shall not be unreasonably withheld.

The Agent will conduct the settlement of or resistance to claims as

conscientiously as if they were liable for the whole amount of the claim
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ARTICLE VIII

The Reinsurers and/or their nominees shall at all reasonable times

be entitled to inspect all books, relevant records, correspondence,
documents and vouchers in the possession of or accessible to the
Agent, and in any way connected with the adjustment of a loss applying
to this Agreement, it being understood that the Agent or the Reassured
cannot be called upon to supply docﬁmentary evidence other than that

which they themselves have received.

ARTICLE IX

Should the ReinsurerS

(1) Lose the whole or part of their paid-up capital, or

(ii) Go into liquidation or a Receiver be appointed,

the Reassured have the right to terminate their participation in this
Contract forthwith by giving notice in writing to the Reinsurers, and

the Reinsurers shall have the same right vis a vis the Reassured.

In order to secure the Reassured in the event of liquidation, either

V voluntary or complusory of the Reinsurers, or in the event of any default
by the Reinsurers in performance of any of their ob11gat10ns under this
Contract, any further monies which may after the occurrence of any

of the events contemplated in this clause be availabe for or credited

to or claimable by the Reinsurers shall be “helg upon trust for the

Reassured as sole and absolute beneficiaries.

ARTICLE X

It is hereby understood and agreed that any amendments and/or alterations
to this Contract that are agreed either by correspondence and/or Brokers
Slip sEndorsements shall be automaticélly binding hereon and shall be

considered as forming an integral part hereof.

ARTICLE XI

This Contract is negotiated through Harrington, Austin Limited,

2/12, Wilson Street, London, EC2M 2TJ through whom all correspondence

between parties hereto shall be addressed.
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ARTICLE XII

It is hereby declared and agreed that any inadvertent delays, errors
or omissions made in connectionm with this Contract shall not be held
to relieve either of the parties hereto from any liability which
would have attached to them hereunder if such delay, error or omission
‘had not occurred and it is further agreed that in all things coming
within the scope of this Contract the Reinsurers shall share tovthe

extent of their interest the fortunes of the Reassured.

Nevertheless it is understood and agreed that any such delay, error or

omission shall be rectified as soon after its discovery as possible.

The Reinsurers acknowledge having made the enquiries and inspections
referred to in RECITAL (4) hereof unconditionally waive and release
any present or future right to avoid or terminate this Contract, for

non-disclosure, misrepresentation or any other cause whatever.

ARTICLE XIII

(L All matters in difference between the Reassured and the
Reinsurer (hereinafter referred to as '"the Parties") in relation to

this Agreement, including its formatioﬁ and validity, and whether
arising during or after the period of this Agreement, shall be referred
‘to an Arbitration Tribunal in the manner hereinafter set out.

’

I
(2) . Unless the parties agree upon,a single Arbitrator

within thirty days of one receiving a written request from the other

for Arbitration, the Claimant (the party requesting Arbitration) shall
appoint his Arbitrator and give written notice thereof to the Respondent.
Within thirty days of receiving such notice the Respondent shall appoint
his Arbitrator and give written notice thereof to the Claimant, failing
which the Claimant may apply to the appointer hereinafter named to

nominate an Arbitrator on behalf of the Respondent.

(3) | Should the Arbitrators fail to agree, then they shall
within.thirty days of such disagreement appoint an Umpire to whom the
matter in difﬁerence shall be referred. Should the Arbitrators fail
within such period to appoint an Umpire, then either of them or either
of the parties may apply to the appointer for the appointment of the

Umpire.
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(4) Unless the parties otherwise agree, the Arbitration

Tribinal shall consist of persons employed or engaged in a senior

position in insurance or reinsurance business.
. 2uo1ness.,

(5) The Arbitration Tribunal shall have power to fix all
procedural rules for the holaing of the Arbitration including dis-
cretionary power to make orders as to any matters which it may consider
proper in the circumstanceé of fhe case with regard to pleadings,
Discovery, Inspection of Documents, examination of witnesses and any
other matter whatsoever relating to the conduct of the Arbitration

and may receive and act upon.such evidence whether oral or written

strictly admissible or not as it 'shall in its discretion think fit.

(6) The appointer shall be the Chairman or Deputy Chairman

for the time being of Lloyd's or the Institute of London Underwriters.

(7a) The seat of the Arbitration shall be in LONDON and
the Arbitration Tribunal shall apply the laws of ENGLAND as the proper

law of this Agreement.

(7b) " The Award of the Arbitration Tribunal shall be in

. f
writing and binding upon the parties who covenant to carry out any

Award and if any party be in default the other may apply for its \
enforcement to a Court of Competent Jurisdiction in any territory
in which the party in default is domiciled or has assets or carries

on business.

Signed:

-Agrippyna Versicjizung .
i

Home Insurance Company




We acknowledge that we are fully aware of and (having beed so
requested by the Reassured and the Reinsurers) consent to the
arrangements proposed in this Contract, We undertake to carry
out the obligations under this Contract which fall on ourselves

and to send accounts to the Home Insurance Company and to deal

with them in all respects.

Signed:

We will from now on deal only with M.E. RUTTY UNDERWRITING AGENCY

LIMITED
§
Signed: '
HOME INSURANCE COMPANY
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M.E. Rutty Pool
Summary Statemment of Paid Losses 1962 - 1967 ww yrs .
4th Qtr 1996 to 4th Qfr 2003 —_—

Section 1 Wurttembergische Agrippina Nationwide FAL AFG North Atiantic Totals Sectian 1 - The columns show Fronting
Totals onty.
Fronted Values £ 23,013.61 132,319.28 78,588.35 887.17 0.00 0.00 234,808.41
uss 4.415,704.33  18,159,934.75 15,399,937.26 79,459.85 0.00 0.00  38,055,036.19
CANS 634.21 3,662.34 31,103.78 0.00 0.00 0.00 35,400.33
Saction 2 Section 2 - The rows show the calculation
. of each Pool Member’s original fixed Pool
Waurllembergische £ 4,076.91 24.644.79 11.514.24 -7.34 0.00 0.00 40,228.60 Share.
uss 732,545.50  3,017,299.23 2,183,385.44 6,184.75 0.00 0.00 5,939,414.91  The columns shaw the Fronting breakdown
CANS 95.63 359.16 4,355.49 0.00 0.00 0.00 4,810.28  of the Pool Share.
Agrippina £ 6,114.53 37.291.26 17,7337 220.30 0.00 0.00 61,359.80
uss 1,116,844.22  4,876,619.60 3,594,596.04 20,242.35 0.00 0.00 9,608,402.20
CANS 143.45 921.98 7.108.10 0.00 0.00 0.00 8,173.52
Nationwide £ 952.33 10,933.88 11,072.04 302.50 0.00 0.00 23,260.75
uss 530,573.58  2,883,478.33 3,210,677.67 20,071.91 0.00 0.00 6,644,801.48
CANS 168.10 1,169.98 4,890.32 0.00 0.00 0.00 6,228.40
FAl £ 852.56 9,339.74 11,879.31 179.88 0.00 0.00 22,351.49
uss 38159626  4,776,377.62 2,307,719.06 11,352.68 0.00 0.00 4,477,046.61
CANS 93.13 57717 4,765.12 0.00 0.00 0.00 543542
AFG £ 4,175.26 17.668.89 712163 5.98 0.00 0.00 28,991.76
uss 534,360.45  1,627,283.85 799,459.76 4,150.64 0.00 0.00 2,965254.70
CANS 468 647 2,584.39 0.00 0.00 0.00 2,595.54
North Atlantic £ 6,742.01 32,420.71 19,267.42 185.86 .00 0.00 58,616.00
uss 1,119,684.3¢  3,978,876.13 3.304,0099.29 17,456.53 0.00 0.00 8,420,116.29
CANS 129.22 827.58 7.400.36 0.00 0.00 0.00 8,157.17
Totat £ ) 23,013.61 132,318.28 78,588.35 887.17 0.00 0.00 234,808.41
us§ 4,415,704.33 18,159,934.75 15,399,937.26 79.459.85 0.00 0.00  38,055036.19
CANS 634.21 3,662.34 31,103.78 0.00 0.00 0.00 35,400.33
Section 3

Reallocation of North Atlantic Share -

Wuritembergische £ 1.724.47 2,586.32 29322 304.31 1,833.68 -6,742.01 0.00 Section 3 - shows the reallocation of
uss 262,486.67 396,902.68 129,570.03 102,964.28  227,760.68 <1,119,684.34 0.00  North Attantic’s ofiginal fced Pool Share
CANS 24.64 36.96 42.21 23.50 191 -129.22 0.00 amongst the other solvert Pool Members.
The rows show Pool Share.
Agrippina £ 7,675.70 11,593.38 2,755.20 3,036.25 7.,%60.18 <32,420.71 0.00  The columins show Fronting Share.
uss 854,100.36  1,347,%61.96 . 616,837.50 491,255.88  669,32042 -3,978,876.13 0.00 . .
CANS 64.54 . 186.19 240.16 13208 264 -$27.58 0.00
Nationwide £ 3,766.34 5,764.70 3,504.92 3,857.53 23n9 -18,267.42 0.00
uss 810,376.97 968,948.21 800,853.80 620,055.65  275,064.66 -3,304,000.29 Q.00
CANS 1,387.37 2220.63 1,44145 1,488.72 86220 -7,400.36 0.00
FA £ o 58,19 T8.65 46,92 199 -185.86 0.00
: uss 2,138.21 5,927.61 4,789.83 2,739.63 1,861.26 ~17,456.53 .00
CANS 0.00 0.00 0.00 0.00 000 0.00 0.00
TYotal £ 13,166.63 20,002.59 6,631.98 724500 11,569.78 58,616.00 0.00
Share of Shortfalt USS 1.729,10222  2,739,140.46 1,551,851.16  1,226,01544 1,174,007.01 -3,420,116.29 0.00
CANS 1,476.52 244877 1,738 1,644.30 866.75 -8,157.17 0.00
North Atlantic Share £ 6,742.01 A2,420.71 18,267.42 185.66 0.00 58,616.00
of Fronted uss 1,119,684.34  3,976,8676.13 3,304,099.29 17,456.53 0.00 ‘ 8,420,116.29
Balances CANS 129.22 627.54 7,400.36 0.00 0.00 8,167.17
’
Section 4

Revision of North Atlantic Share {incksding realiocation of FAI's Share of ISA)

Wurttembergische Agrippina Nationwide FAl AFG North Atfantic
Wurltembergische £ 1,799.78 2,699.30 365.13 1.877.80 -8,742.01 0.00 Section 4 - shows the realiocation of
uss 287,129.92 434,556.53 159,835.04 236,162,865 -1,119,684.34 0.00 FAl's share of North Atlantic’s 1SA {from
CANS 30.08 4512 51.96 2.06 -120.22 0.00  Section 3) amongst the other Pool
Members and the change to the total of
Agrippina £ 8,415.38 12,729.90 3.447860 7,827.83 <32,420.71 0.00 their share of North Allantic's ISA.
uss 961,674.91 1,529,621.40 769,890.98 717,686.83 -3,978,876.13 0.00  The rows show Pool Share.
CANS 78.56 239.15 307.02 285 -5621.58 0.00 The columns show Fronling Share.
Nationwide £ 4,703.84 7,209.21 4,387.01 2,967.36 -19,267.42 0.00
uUss$ 750,337.15  1,221,496.58 996,476.68 335,788.88 -3,304,099.29 0.00
% CANS 1,730.80 2,781.11 1,811.40 1.077.06 -7,400.36 0.00
FAl £ 0.24 77.79 105.34 249 -185.86 0.00
uss 2,274.45 7.032.91 §,270.45 1,878.72 -17,456.53 0.00
CANS 0.00 0.00 0.00 0.00 0.00 0.00
Totat £ 14,919.24 22,716.20 8,305.08 0.00 12,675.48 -58,616.00 0.00
Share of Shorifall US$ 2,001,416.42  3,192,707.42 1.932,473.16 0.00 1,293,519.28 -8,420,116.29 0.00
CANS 1,830.44 3,065.38 2,170.38 0.00 1,081.97 -8,157.17 0.00
North Allantic Share £ 6,742.01 32,4207 19,267.42 185.86 0.00 68,616.00
of Fronted uss 1.119,664.34  3,976,876.13 3,304,099.29 17,456.63 0.00 8,420,116.29
Balances CANS 129.22 627.58 7.400.36 0.00 .00 8,157.17

283 ?



Section 5
1st Qtr 2001 & onwards only

Wurltembergische £
uss
CANS

Agrippina £
uss
CANS

Nalionwide £
uss$
CANS

FAl £
uss
CANS

Total £
Share of Shortfall US$
CANS

FAl Share £
of Fronted us$
Balances  CANS$

Section 6

Wurttembergische
uss
CANS
Agrippina £
uss
CANS
Nationwide £
uss
CANS
FAl £

uss
CANS

Total £
Share of Shortfall Us$
CANS

Noxth Atiantic Share £

:Balances  CAN$
Section 7
1st Q_trZOM & orwards only
Wurttembergische £
Agrippina £

Nationwide £

FAI £

Total
Shars of Shortfall USS
CANS

L

FAl Share £
of Fronted uss
Balances  CANS

Soction 8

Waurtlembergische £
us$
CANS

Agrippina £
uss
CANS

Nationwide £
uss
CANS

FAl £
uss
CANS

Total 4
Share of Shortfall USS$
CANS

AFG Shate £
of Fronted uss
Balances  CANS

Wurttembergische
14.69

20.476.59

0.00

756.51
51,972.63
0.00

955,69
97,247.41
17.71

0.00
227.82
0.00

1,726.89
169,924.44
1n

58.78
86,415.67
0.00

Wurttembergische
2,528.92
377,201.92

30.83

11,312.92
1,224,586.54
79.60

5,504.07
854,201.96
2,054.19

0.99
3,017.28
0.00

19,436.89
2,459,097.70
2,164.62

6,742.01
1,119.684.34
129.22

Agrippina
22,

31,282.79
0.00

1,134.76
83,289.27
0.00

1,434.53
182,143.34
29.52

0.00
844.05
0.00

2,591.33
297,659.46
29.52

3,057.59
228,641.14
0.00

Revision of North Atlantic Share {including reallocation of AFG & FAI's Share of NA ISA)

Agrippina
3,792.82
569,644.67
46.25

17,075.63
1,923,938.08
240.70

8,544.56
1,377,426.37
3,266.20

78.91
8,1465.97
0.00

29,491.91
3,879,155.00
3,553.15

32,420.71
3,978,876.13
627.58

Reallocation of FA! Share

Nationwide
12.25
27,752.23
0.00

725.10
75,823.86
0.00

1,193.77
174,976.05
35.43

0.00
1,107.28
0.00

1,931.12
279,659.42
35.43

3,956.88
489,820.39
8266

Nationwide
420.27
172,837.76
52.14

4,032.17
830,351.50
307.28

5,126.80
1,072,381.96
2,079.97

105.96
6,292.28
0.00

9,687.20
2,081,863.50
2,439.40

18,267.42
3,304,099.29
7,400.36

EAl AFG
58.78 9,80
-86,415.67 6,904.06
0.00 0.00
-3,057.59 a11.22
228541144  17,455.38
0.00 0.00
-3,956.88 37288
-489,82038 3545158
-82.66 0.00
0.00 0.00
2,479.15 0.00
0.00 0.00
7,073.25 823.90
-806,956.35  56,813.03
-82.66 0.00
0.00 0.00
2,179.15 0.00
0.00 0.00

FAI AFG
0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

0.00 0.00
0.00 0.00
0.00 0.00

185.86 0.00
17.458.53 0.00
0.00 0.00

North Atlantic
+6,742.01
+1,119,684.34
-129.22

-32,420.71
-3,978,876.13
-627.58

-19,267.42
-3,304,099.29
-7.400.36

-185.86
-17,456.53
0.00

-58,616.00
-3,420,118.29
-8,157.17

Rovision of FAl Share {including reaflocation of AFG share of FAI ISA)

A AFG
5878 0.00
86,415.67 0.00
0.00 0.00
3,057.59 0.00
228,541.14 0.00
0.00 0.00
3,956.88 0.00
-489,820.39 0.00
8266 0.00
0.00 0.00
2,179.15 0.00
0.00 0.00
1,073.25 0.00
-806,956.35 0.00
-82.66 0.00
0.00 0.00
2,170.15 0.00
0.00 0.00

FAl AFG
-4,17526
534,360.45
-4.68

-17,688.89
-1,627,283.85
-6.47

7,421.63
-799,459.76
-2,584.39

598
-4,150.64
0.00

-28,991.76
-2,965,254.70
-2,595.54

5.08 0.00
4,150.64 0.00

T1783 2645 14.69
2254780 34,389.62 2047825
0.00 0.00 0.00
888,87 133331 835.41
5720028 9114419 80.167.70
0.00 0.00 0.00
1,06756 160233 1.286.99
107,88349  196,007.45 183.639.45
17T 2052 3543
0.00 000 0.00
2782 844.05 1.107.28
0.00 0.00 0.00
1,974.06 2,.962.08 2.137.08
18786835 32447532 204,612.67
AL 2952 35.43
58.78 3,057.59 3,956.88
8641567 22854114 489,820.39
0.00 0.00 82.66
Reallocation of AFG Share
1,617.32 242560 13234
20127905 301,874.68 31,206.52
170 254 044
6.514.69 9.771.04 1,402.97
50291611 88926249 14510525
23 351 062
213653 3.204.80 1.780.30
246.917.85  370.369.23 182.172.66
775.92 1,163.68 644.58
. 179 269 149
1,639.47 2458.79 5238
0.00 0.00 0.00
10.270.54 15.404.13 33710
104275249  1,563,965.39 358.536.82
779.96 1.169.94 64564
417526 17.686.89 712163
53436045  1.627.283.65 790.459.76
4568 6.47 258439

0.00 0.00

0.00
0.00
0.00
0.00
0.00
0.00

0.00
.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

7.073.25
806,956.35
82.66

0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

58,616.00
8,420,116.29
8,157.17

0.00
©.00
0.00

0.00
0.00
0.00

0.00
0.00
0.00

.00
0.00
0.00

0.00
0.00
0.00

7.073.25
806,856.35
82.66

0.00
0.00
0.00

0.00
0.00
0.00

.00
0.0¢

0.00
0.00
0.00

0.00
0.00
0.00

268,991.76
2,965,254.70
2,595.54

Section 5 - shows the reallocation of
FAl's original fixed Pool Share amongst
the solvent other Pool Members.

The rows show Pool Share.

The cotumns show Fronting Share.

Section & - shows the realiocation of
AFG's share of North Atlantic's ISA (from
Section 4) amongst the other solvent Pool
Members and the change to the total of
their share of North Allantic’s ISA.

The realiocation of FAI's share is included
in the totals used from Section 4.

The rows show Podl Share.

The columns show Fronting Share.

Section 6 sy, s Seclions 3 & 4.

Saction 7 - shows the realiocation of
AFG's share of FAI's 1SA (from Section
5) amongst the other soivent Pool
Metmbers and the change to the total of
theic share of FAl's ISA

The rows show Pool Share.

The columns show Fromting Share.

Section 7 & Saction §

Saction 8 - shows the realiocation of
AFG's original fied Pool Share amongst
the soivert other Pool Members.

The rows show Pool Share.

The columns show Fronting Share.
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of share
front

M.E. Rutty Pool

Summagy Statsment of Outstanding L osses 1962 - 1967 ulw yrs

4th Qir 2003

Section 4

Fronted Values £

Wurtlembergische £

Agrippina £

FFRC

Natiorwide £
uss

CANS

FFRG

FAl £
uss

FFRC

uss
CANS
FFRC

North Adantic £
uss

CANS

FFRC

Tota £
uss

CANS

FFRC

Wurttsmbergische £

FAY £

Wurtiembergische £
uss

CANS

FFRC

Agrippina £

CANS
FFRC

uss
CANS$
FFRC

FAl £
uss

CANS

FFRC

Totad £
Share of Shortfall USS
© CANS

FFRC

Wurttembergische

129,680.66
9,837,544.64
18,641.67
1,000.00

22535.44
1,674,952.70
320598
187.50

33,798.59
2,535,620.32
4,60842
281.20

6,964.46
892,341.61
1.460.54
0.00

7,119.95
678,347.67
1,157.35
0.00

2204767
1.412,740.17
283145
218,80

3721483
2,643,642.17
517783
312.50

129,680.66
9,837,544.64
18,641.67
1,000.00

9,204.29

102.20
6.105.29
0.00
0.00

42,909.63
3,667,357.09
10,451.31
21307

I37,214.83
264364217
5,177.53
1250

che
9,861.18
689,462.00
1,359.36
8523

30.461.04
2,256.271.11
5,057.76
127.84

6,774.75
1,220,762.41
5,670.75
.00

102.20
6.877.23
0.00
0.00

47,199.97
4,173,373.35
12,087.86
213.07

37.214.83
264364217
517793
31250

Agrippina

437,831.08
36,609,668.04
91,796.90
1,500.00

73,143.22
5,796,734.78
1342649
281.25

110,744.25
9,090,972.64
23,167.84
421.80

42,073.69
5,037,107.85
14,703.97
0.00

33,954.32
3,661,190.87
9,590.45
0.00

60,061.32
3.934,673.43
8,976.47
328.20

117.854.09
9,088,988.46
21.931.70
468.75

437,831.08
36,609,668.04
91,796.90
1,500.00

Reallocation of North Adantic Share

13,939.56
969,259.58
1913.21
127.82

42,306.08
3.129,868.30
761772
191.73

301178
1,681,821.47
757840
.00

153.27
17,930.84
0.00

0.00

6521068
5,796,860.19
17.509.33
31955

117,854.09
9,086,988.46
21,931.70
468.75

Nationwide

129,026.01
26.251,614.60
129,519.33
0.00

18,123.62
3,543,704.43
17,156.93
0.00

29,7405
6,136,130.98
30,466.15
0.00

2343887
5,648,455.53
29,240.63
2.00

19,547.85
4,011,120.56
20,184.89
.00

8,781.00
1,200,404.76
5,638.93
.00

29,400.62
5,621,798.32
2683175
0.00

129,026.01
26.251,614.60
129,519.33
0.00

2,163.95
228.453.82
411.06
0.00

11,752.36
1277,074.98
345258
0.00

6,385.66
1.415,584.0¢
706302
0.00

0.00
17,965.53
.00
0.00

20,301.97
2939,118.34
10,926.66
0.00

29,400.62
5,621,796.32
26,831.75
0.00

FAL

1.199.14
272,730.91
0.00

0.00

224.84
21,648.42
0.00

000

337.20
67,989.28
0.00

o.00

0.00
76,558.17

0.00

000
42,988.26
0.00
0.00

262.37
7.858.70
0.00
0.00

37473
§5,688.09
0.00

0.00

1,199.44
272,730.91
0.00

0.00

228739
190,503.41
34444
0.00

10.093.34
1,010,541.87
244221
0.00

5,765.13
1,091,861.22
533383
0.00

0.00
1022931
000
0.00

18,145.85
2,303,155.82
8,120.54
0.00

37473
55,686.09
0.00

0.06

AFG

9,529.65
611,879.65
123359
99.45

25,656.53
1,644,953.04
38202
149.18

2,968.69
4131679
1.879.66
0.00

119.26
3457.02
000
0.00

38276.12
2.701,605.59
£933.53
24864

North Atlantic

0.00
0.00
0.00
0.00

0.00
.00
0.00
0.00

0.00
0.00
0.00
0.00

-37,214.83
-2,643.642.47
5,177.93
3t2.50

-117,854.09
-8,086,968.46
-21.831.70
468.75

-29,400.62
-5,621,798.32
-26831.75
0.00

374N
-55,688.09
0.00

0.00

~184,844.27
~17,410,117.04
-53,941.38
-781.26

a.00
¢.00
0.00
.00

Revislon of North Atlantic Shars {including rasflocation of FATs Share of ISA)

14.789.90
1,039,077.27
2,038.80
127.82

4600949
3,502,047.03
8,535.53
181.73

10,964.04
2,088,284.78
9.970.44
.00

153.27
2188279
0.00

0.00

71.916.70
6,651.401.87
2054477
319.55

117,854.09
9,086,958.46
21.931.70
468.75

Nationwide
2,695.85
282,409.20
509.45
0.90

14,596.11
1,587.03642
433942
0.00

7,890.04
1,771.578.46
8,840.99
0.00

000
23,261.90
0.00
0.00

25,282.00
3,664,315.99
13,689.86
0.00

29,400.62
5621,798.32
26,831.75
0.00

FAl
0.00
.00
0.00
0.00

.00
0.00
0.00
0.00

0.00
0.00
0.00
0.00

374.13
§5,688.09
0.00

0.00

AFG
9,867.9%
632,693.69
1,270.33
9945

26,787.45
1,743,633.30
3,998.98
149.18

3,671.78
541,162.67
234958
0.00

119.26
3536.16
0.00
0.00

40,446.40
2,921,025.83
7.618.89
248.64

0.00
0.00
0.00
0.00

North Atlantic
-37214.83
-2,643,642.17
-5,177.93
-312.50

-117,854.08
-8,086,988.46
-21,831.70
-468.75

-29.400.62
-5,621,798.32
-26,831.75
0.00

-374.73
-55,6688.08
0.00

0.00

-184,844.27
-17,410,117.04
-53,841.38
-761.25

0.00
0.00
0.00
0.00

Totals

697,736.89 Section 1- The columns show Fronting

72,971,538.19
239,857.90
2,500.00

114,026.81 Section 2 - The rows show the calculation
11,037,040.34 of each Poot Member's original fixed Pool

33,789.38

468.73 The columns show the Fronting breakdown

174,614.09
17,830,613.23
58,442.40
703.00

12,477.24
11,654,463.16
45,405.14
0.00

60,622.12
8,393,647.36
30,932.68
.00

91,1326
6,645,677.07
17,446.91
547.00

184,844.27
17, 410,117.04
53,9413
78125

697,736,389
72,971,558.19
239,957.90
2,300.00

0.80. Section 3 - shaws the realiocation o
2.80 North Atlantic’s.original foced Pool Share
0.00 amongst the other solvert Pool Members.

.00

184,844.27
17.410,117.04
5394138
78125

.00
6.00
.00
8.00

0.00
0.00
0.00
0.00

0.00
0.00
0,00
.08

.00
LX)
0.00
0.00

0.00
0.00
0.00
0.00

184,844.27
17.410,117.04
53,941.38
781.25

Totals only.

Share.

of the Poot Share.

The rows show Pool Share.
The columns show Fronting Share.

Section 4 - shows the realiocation of
FAT's share of North Alantic’s ISA {fom

Section 3) amangst the other Poot

Members and the change  the total of

their share of North Alanfic’s ISA.
The rows show Poof Share.
The columns show Froning Share.
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Waurttembergische £
uss$

CANS

FFRC

Agrippina £
. us$

CANS

FFRC

Nationwide £
uss

© CANS

FFRC

FAL £
uss

CANS

FFRC

Total £
Share of Shortfall USS
CANS
FFRC

FAl Share £
of Fronted us$
Balances  CANS

FFRC

Section 6

Wistiombergische £
uss

CANS

FFRC

Agrippina £
uss$

CANS

FFRC

CANS
FFRC

FA! £
uss

CANS

FFRC

Totsd £
Share of Shortfall USS

FFRC

North A¥antic Share £
of

Agrippina £

FAl £

Totst £
Share of Shortfell USS
CANS

FFRC

FAi Share £
of Fronted  US$
Baances  CANS

FFRC

Wurttembergische I3
uss

FFRC

Agrippina £
uss

FFRC

Nationwide £
uss$

CANS

FFRC

uss
CANS
FFRC

Total £
Share of Shortfall US$

. CANS
| 4 FFRC

AFG Share £
of Fronted  US$
Balaces  CANS

FFRC

AFG
1,014.80
62442.13
110.21
0.00

3,3%6.78

53611
0.00

2,109.26

Revision of North Atiantic Share {including resltocation of AFG & FAI's Share of NA ISA)

Wurttemberglsche  Agrippina Natlonwide FAl
1.760.16 264024 1,704.76 -7,119.95
161,436.60 247,159.97 207,30897  -678,347.67
279.80 419.69 U765 1,157.35
0.00 0.00 0.00 0.00
8,051.61 12,400.18 10,115.76 33954.32
816,102.5¢ 134207899 120696864 -3,661,190.87
1,759.12 3,588.28 3,706.83 559045
0.00 0.00 0.00 0.00
431847 7279.21 5,841.20 -19,547.85
820498.22  1487.908.07 140317363 401112056
4,028.41 7,506.94 7.239.79 -20,184.89
0.00 0.00 0.00 0.00
0.00 0.00 0.00 0.00
3514.24 16,935.98 22,257.64 42,588.26
0.00 0.00 0.00 0.00
000 0.00 0.00 0.00
14,129.94 2231962 17,661.73 £0,622.12
1,801,551.56  3,094,086.00  2,39,749.08 -B8393647.36
6,067.33 11,514.92 1,20437 3093268
0.00 0.00 0.00 0.00
7,119.95 3395432 19,547.85 000
67834767  3661,190.87  4011,12056 42988.26
1,457.35 9,500.45 20,184.89 000
0.00 0.00 0.00 0.00
Wor tach ripp d FAL
13,639.56 2045659 311868 000
932,185.01 1,403,060.40 308,426.76 0.00
1,849.47 2,77339 55537 0.00
12501 187.49 0.00 0.00
4061246 6123437 16,007.26 0.00
290443830 447416354 171030683 0.00
6.568.13 10,800.76 4,562.60 0.00
187.52 281.23 0.00 0.00
K 7,891.93 12,639.79 8,868.90 0.00
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SETTLEMENT AGREEMENT

This Agreement (the "Agrecment") is made on this 30" day of November 2004
BETWEEN:

1« ZURICH VERSICHERUNG AKTIENGESELLSCHAFT (DEUTSCHLAND) of
Solmsstrasse 27-37, 60486 Frankfurt am Main, Germany as legal successor to the rights
and obligations of Agrippina Versicherung Aktiengesellschaft ("Agrippina')

AND

2. THE HOME INSURANCE COMPANY (in provisional liquidation in England and
Wales and in liquidation in the State of New Hampshire) of 286 Commercial Street,
Manchester, New Hampshire 03101-1138, USA ("Home')

together referred to as the "Parties"
Recitals
WHEREAS:

A) By instrument dated 21* June 2000 and shareholders” resolution of 17" August 2000 the
rights and obligations of Agrippina Versicherung Aktiengesellschaft were transferred to
Ziirich Versicherung Aktiengesellschaft (Deutschland).

(B) Agrippina and/or the members of the Rutty pool directly or through the M. E. Rutty
Underwriting Agency Limited (the "Rutty Agency") entered into the following
agreements:

(a) Agency Agreement dated 1% July 1962 and Addenda Numbers 1 to 3 thereto;
(b) Insolvency Shortfall Agreement signed by Agrippina on 18" November 1965; and

() Agency Agreement dated 6" January 1967 and Addendum Number 1 and 2 thereto

which are in Appendix 1 and are together referred to as the "Agency Agreements", by which
Agrippina became a member between 1% July 1962 and 31* December 1967 of the group of
companies writing insurance and reinsurance business through the Rutty Agency who were
together known as the " Rutty Pool",

©) On or about 1% December 1977, Agrippina as reassured entered into a reinsurance contract
(which is in Appendix 2) with Home as reinsurer in respect of certain of Agrippina's rights
and obligations under contracts of insurance and reinsurance which had been accepted by the
Rutty Agency pursuant to the Agency Agreements ("Treaty R").

(D) On 26™ August 1999, Home commenced arbitration proceedings against Agrippina (the
"Arbitration Proceedings") by which Home sought, inter alia, a declaration that it was
entitled to avoid Treaty R.

(E) On 8" May 2003, Home was placed into provisional liquidation in England and Wales
p p
pursuant to the Order of Mr Justice Pumfrey which is in Appendix 3.
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(H)

On 11" June 2003, Home was placed into liquidation in the State of New Hampshire, USA.
pursuant to the Order which is in Appendix 4.

The Parties desire to accomplish a full and complete settlement and compromise of all
disputes arising under or relating to Treaty R between Agrippina and Home with respect to
the Agency Agreements, Treaty R and all policies and contracts reinsured thereunder.

The Parties desire that their settlement and compromise shall be enforceable upon the terms
and conditions of this Agreement following execution by each Party of a copy of this
Agreement, even if only separate copies of it are executed.

Agreement

NOW IT IS AGREED AS FOLLOWS:

1.

Definitions

In this Agreement, unless the context otherwise requires or otherwise expressly provides the
following expressions shall bear the following meanings.

The words printed in bold typeface in the Recitals hereto shall bear the meanings there
ascribed to them.

“ATISUK? shall mean ACE INA Services UK Limited of London, England.

“Court” shall mean the Superior Court of Merrimack County, State of New Hampshire,
USA.

"Coverage Costs" shall mean (a) the professional fees and expenses of legal representatives,
experts or other third parties, including arbitrators, appointed by Home or by the leading
insurer on behalf of Agrippina in connection with any dispute (including an action for a
declaration of rights under a Policy) or potential dispute arising out of a claim which has been
or which may be asserted under a Policy by a Policyholder; and/or (b) Agrippina’s liability
either pursuant to an adverse costs order or award made by a competent court or arbitration
panel or pursuant to an agreed settlement in connection with any such dispute.

“Extra Contractual Obligations” shall mean those liabilities or damages which are not
covered under a Policy or which are in excess of the limit of a Policy and which are either
awarded to a Policyholder by a court or arbitration panel of competent jurisdiction or paid to a
Policyholder as an agreed settlement arising from the handling of any claim covered under a
Policy by reason of (a) the failure to settle such claim within the Policy limit; or (b) actual or
alleged negligence, fraud or bad faith with respect to such claim in rejecting an offer of
settlement or in the preparation of a defense in the trial of any action against a Policyholder or
in the preparation or prosecution of an appeal consequent upon such action.

" IBNR Account" shall mean the account specified in Appendix 5.

"Fixed Pool Share" refers to the ‘fixed quota share’ percentages referred to in the Agency
Agreements which provide as follows:

1.1.1  between 1.7.62 and 31.12.63 (under First Schedule of 1962 Agency Agreement
signed on behalf of Agrippina on 5" July 1962) 25% any one acceptance;

1.1.2  between 1.1.64 and 31.12.65 (by Addendum No. 3 signed on behalf of Agrippina on
22" September 1964) 25% any one acceptance;

2
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2.1

2.2

1.1.3  between 1.1.66 and 31,12.66 (by Agency Agreement signed on behalf of Agrippina
dated 6™ January 1967) 22.5% any one acceptance;

1.14 between 1.1.67 and 31.12.67 (by Addendum No.1 to 1967 Agency Agreement signed
on behalf of Agrippina on 21% July 1967) 28.12% any one acceptance;

«“ISA” shall mean the Insolvency Shortfall Agreement signed by Agrippina on 18" November
1965 and section 18(b) of the Agency Agrecment dated 6" January 1967 and the agreements
between Rutty Pool members which arise by virtue thereof.

"LMCS Fee" shall mean a fee paid to the London Market Claims Service for copies of
attorneys' reports and other materials and information disseminated by that body but not
including so-called "London Representative Costs” billed through LMCS relating to services
conducted in the USA.

“Policy" shall mean

I a policy and/or contract of insurance and/or reinsurance wrilten by the Rutty
Agency for Agrippina pursuant to the Agency Agreements other than the ISA in
favour of an assured or reassured who was not a member of the Rutty Pool at the
time such policy incepted; and/or

2 a confract of reinsurance which arose by virtue of the Agency Agreements other
than the ISA between (a) Agrippina (as reinsurer) and (b) (as reassured) those
Rutty Pool members other than Agrippina who subscribed to agreements similar in
form to the Agency Agreements and on whose behalf a policy and/or contract of
insurance and/or reinsurance was written by the Rutty Agency in favour of
assureds and reassureds who were not members of the Rutty Pool at the time such
policy and/or contract and/or reinsurance incepted.

"Policyholder" shall mean the assured or reassured and their successors and assigns and each
person entitled to claim and/or to the benefit under a Policy.

"Policy Expense" means Coverage Costs and Policyholdet's Expenses.

"Policyholder's Expense" means Agrippina’s liability with respect to either an adverse order
or award for costs made by a competent court or arbitration panel or an agreed settlement in
connection with a dispute arising out of a claim asserted by a third party against a
Policyholder which do not fall within the coverage provided by a Policy.

"Policy Liability" means Agrippina's liability under the terms of a Policy for amounts due in
satisfaction of claims for indemnity and/or for expenses covered by that Policy which are
asserted against Agrippina by a Policyholder.

Interpretation

Clause headings are for ease of reference only and shall not affect the interpretation of this
Agreement.

In this Agreement, unless inconsistent with the context or expressly otherwise specified:

2.2.1 references to clauses and/or Schedules and/or Appendices are references to clauses
and/or Schedules and/or Appendices of this Agreement;
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4.1

4.2

43

44

4.5

2.2.2 references to (or to any specified provision of) this Agreement shall be construed as
references to this Agreement (or that provision) as in force for the time being and as
amended in accordance with its terms;

2.2.3  ihe singular includes the plural, the masculine all genders and vice versa,

2.2.4 references to any statute or statutory provision include the same as amended re-
enacted or consolidated.

Condition Precedent

It shall be a condition precedent to the legally binding effect and enforceability of this
Agreement that the Court shall have approved its terms by no later than 28" February 2005.
In the event that this condition is not so satisfied, this Agreement will be null and void and of
no legal effect.

Treaty R - General

Subject to the terms of this Agreement, as between Home and Agrippina Treaty R is valid and
binding, and Home's claim in the Arbitration to rescind Treaty R is hereby abandoned and
withdrawn for all time.

The following clauses of Treaty R shall be amended as set out below:

From Article IV the sentence "The Reinsurers shall bear all expenses of whatever nature
which would otherwise have been claimed or requested from the Reassured by the Agent
during the run off period." shall be deleted and replaced by “Home shall bear all expenses as
expressly set out in the Agreement dated 30" November 2004 between Agrippina and Home”.

Article VI shall be deleted and replaced by “For the purposes of this agreement Home shall be
deemed to have received notice of all Agrippina’s claims which are reinsured hereunder
insofar as those losses are notified to Home and its agents. In respect of all other claims which
are reinsured hereunder, Agrippina shall notify Home of the same promptly upon Agrippina’s
leaming thereof.”

The final page of Treaty R in which the M. E. Rutty Underwriting Agency Ltd acknowledge

and commit themselves to certain obligations shall be deleted and shall be replaced by Article
6 hereof.

The Agency Agreements whether construed alone or together with Treaty R and this
Agreement shall give rise to no rights against and no obligations on the part of Home.

The terms of Treaty R and of this Agreement shall be construed so as to give meaning and
effect to them when read together. However, in the event of any conflicting interpretations of
provisions of these documents, then notwithstanding anything to the contrary in Treaty R, as
amended as set out above, the terms of this Agreement shall prevail.

Save as set out expressly in this Agreement and in Treaty R (as amended by this Agreement),
Home has no obligations and owes no duties whatsoever to Agrippina and Agrippina has no
rights or causes of action whatsoever against Home, whether arising out of in connection with
or under Treaty R (in its original form) or the Agency Agreements or the ISA.
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5.1

5.2

53

6.1

6.2

6.3

Treaty R — Policy Obligations

In respect of each and every Policy, Home shall be liable to indemnify Agrippina for the
Fixed Pool Share of Agrippina's Policy Liabilities.

Nothing in this Agreement is intended or shall be construed to create obligations or duties
directly or indirectly owed by Home to Policyholders.

For the avoidance of doubt Home does not reinsure and Home has no liability whatsoever in
respect of or arising out of the insolvency of any member of the Rutty Pool whether under the
ISA or otherwise howsoever.

Treaty R - Administration

Within 14 days of the date when this Agreement becomes of binding legal effect under
Article 3 hereof Agrippina shall pay GBP 20,000 (in cash without set off or diminution
thereof) to Home's account the details of which are in Appendix 6.

Interest shall accrue in favour of Home at the rate of 5% per annum in respect of any part of
the sum due under 6.1 which remains unpaid at the date upon which it falls due.

Where Policyholders asserts claims against Agrippina under Policies:-

6.3.1 Home shall, either itself or through AISUK, have the sole right to and will
investigate, adjust and admit or refute liability for such claims in the name and with
the authority (which is hereby granted and/or confirmed) of Agrippina. Home will,
either itself or through ATSUK, advise Agrippina of adjusted claims and will provide
Agrippina with pertinent information to distinguish so far as is possible between
Policy Liabilities, Coverage Costs, Policyholders' Expenses, underwriting years and
such other information which is necessary

(a) for Agrippina to administer, account, settle and pay the claims, including
information which enables Agrippina to maintenance and reconciliation of its
accounts with brokers and/or Policyholders and its reserves for notified
outstanding losses;

(b) for Agrippina to administer the billing and collection of sums due from other
Pool Members; and

©) for the determination of claims in Home's estate.

6.3.2 Agrippina agrees that Home’s obligations pursuant to 6.6.1 and 6.6.2 shall,
immediately upon being established, be treated as falling within Agrippina’s Proof of
Claim and Home agrees to do all things necessary to have such obligations admitted
into Home’s estate for the purposes set forth in 6.7.

6.3.3 Agrippina agrees that the Fixed Pool Share of its Policy Liabilities in relation to
claims by Policyholders which have been adjusted by Home or AISUK, as the case
may be, and for which Agrippina’s liability has been established pursuant to 6.3.1,
shall automatically be deemed to form part of Agrippina’s Proof of Claim submitted
in Home’s estate and shall immediately be capable of determination and admission in
and to such estate. With respect to claims which have been so adjusted by AISUK
and for which Agrippina’s liability has been established pursuant to 6.3.1, Agrippina
hereby consents to AISUK effecting submission thereof to Home on its behalf for
purposes of determination and admission of such claims in and to Home’s estate.

HIF'W3\472940-2

291

®



6.4

6.5

6.6

6.7

6.8

6.9

Home will bear its internal costs and salaries associated with its obligations under 6.3 and 6.5.

Where Home in its discretion considers it proper to do so in connection with a claim asserted
against Agrippina under a Policy, Home shall, either itself or through AISUK, have the sole
right to and will contest the claim and appoint lawyers, adjusters, experts and other third
parties in Agrippina's name in connection with such claim with the authority (which is hereby
granted and/or confirmed) of Agrippina.

In addition to the obligations set out in 5.1 hereof:

6.6.1 Provided always that such Policy Expenses do not arise by any litigation caused by
delay, failure or omission of Agrippina, and solely in respect of Policy Expenses
which arise out of litigation conducted in any jurisdiction other than the USA, Home
will in the first instance advance all those Policy Expenses including that proportion
of Policy Expenses which exceeds Agrippina’s Fixed Pool Share of Policy Expenses
in respect of a particular Policy, but Agrippina shall then reimburse that said
proportion to Home; provided that in the event that and to the extent that Home
successfully recovers the same from the Policyholder, Home shall pay over such
recovery to Agrippina less the proportion of any and all fees and expenses incurred
by Home in obtaining such recovery.

6.6.2 In respect solely of Policy Expenses which arise out of litigation conducted in the
USA, Agrippina will in the first instance bear all such Policy Expenses, but Home
shall then reimburse Agrippina in an amount equal to Agrippina’s Fixed Pool Share
of such Policy Expenses; provided that in the event and to the extent that Agrippina
successfully recovers the same from the Policyholder, Agrippina shall pay over such
recovery to Home less the proportion of any and all fees and expenses incurred by
Agrippina in obtaining such recovery.

6.6.3 Agrippina will indemnify Home against any lability for Extra Contractual
Obligations and related expenses which arise due to action, inaction, delay, failure or
omission of Agrippina or its agents or representatives (which, for the avoidance of
doubt, do not include Home or AISUK) .

6.6.4 Home will indemnify Agrippina against any liability for Extra Contractual
Obligations and related expenses which arise due to action, inaction, delay, failure or
omission of Home or AISUK or their agents or representatives with respect to
Home’s obligations under 6.3 or 6.5.

6.6.5 Home will bear all LMCS Fees payable by Agrippina

Home agrees that Home's obligations under 6.6.1, 6.6.2, 6.64 and 6.6.5 hereof will have

administrative expense priority pursuant to the law of New Hampshire, USA. in particular
N.H. RSA 402-C:44.1.

Every quarter Home will render Rutty Pool account reports to Agrippina in the format and
containing the information set out in Schedule 1 hereto and every year Home will render a
summary annual pool account report to Agrippina in the format and containing the
information set out in Schedule 2 hereto.

Agrippina will at its own cost administer and pay for the administration of the billing and
collection of sums due from other Rutty Pool members pursuant to the Agency Agreements
and the ISA, and of sums claimed from Agrippina to other Rutty Pool members under the
ISA.
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6.10

7.1

8.1

8.2

9.1

Agrippina agrees to pay and/or reimburse Home's costs and expenses for exceptional work
which lies outside the services set out as provided for in this Agreement. It is noted (but
without creating any obligations hereunder on the part of Home or AISUK) that AISUK will
carry out any such work and that AISUK will charge for services outside of those provided
for in this Agreement upon a reasonable hourly fee basis.

Use of Agrippina’s disclosure

Home has provided Agrippina with copy documents from Agrippina's disclosure in the
Arbitration Proceedings which Home intends to rely upon in dealings with and proceedings
against other members of the Rutty Pool which are set forth in Appendix 7. Agrippina has
advised Home that certain other members of the Rutty Pool have already made a general
objection to Home’s use of these documents. The Parties therefore agree that where a Rutty
Pool Member may object to Home’s use of or reliance upon any of the documents in
Appendix 7 in proceedings with that Pool Member, Home’s entitlement to use or rely upon
any such documents shall be determined by the relevant court or arbitration tribunal which is
seized of the proceedings between Home and the other Rutty Pool member. Agrippina agrees
that it will not oppose any application made to any relevant court or arbitration tribunal
conceming Home’s right to adduce and / or rely upon any such documents.

Reimbursement of funded balances

The Parties agree that Agrippina will reimburse Home for all balances in excess of
Agrippina’s Fixed Pool Share of liabilities on Agrippina fronted policies (to the extent that
such balances relate to insolvency shortfall liabilities) which Home has previously funded
plus interest at a rate of 5% from the date on which the relevant claim was agreed (and not the
date on which the claim was actually paid) provided that the date on which the claim was
agreed was on or after the Notice of Arbitration. However, before making any payment
hereunder Agrippina shall be entitled to set off against any amount due to Home under this
clause 8.1 (a “Reimbursement Amount”) any Policy Liability or Policy Expense which in
either case is approved by the Court as due to Agrippina from Home under or in pursuance of
Treaty R (a “Reinsurance Amount”) and Agrippina shall only be obliged to pay to Home the
amount by which the aggregate of all Reimbursement Amounts exceeds the aggregate of all
Reinsurance Amounts.

The amounts to be paid by Agrippina under this Agreement, if any, shall, within 14 days of
this Settlement Agreement be paid into a segregated trust account in the names of Home and
Agrippina (the “Reimbursement Trust Account”). Home will be entitled to the benefit of all
interest earned on the sums held in the Reimbursement Trust Account. When Agrippina’s
claims for Policy Liabilities have been admitted by the Court, Agrippina will be entitled to be
paid from the Reimbursement Trust Account a sum equivalent to the total of those admitted
claims until such time either as Agrippina has no further claims against Home’s estate which
Agrippina can setoff against the funds in the Reimbursement Trust Account or until the
Reimbursement Trust Account balance has been withdrawn entirely by Agrippina pursuant to
this 8.2.

Rutty Pool Reinsurance Collections

Agrippina shall at its own expense have the sole entitlement and authorisation to claim and
pursue and retain sums due to Agrippina from other members of the Rutty Pool under the
Agency Agreements and the ISA in respect of Policy Liabilities and Policy Expenses
admitted and/or paid by Agrippina.

HEW3\472940-2

293

2



9.2

9.3

9.4

9.5

Save as set out in 9.1 hcreof, at Home's expense Home has the sole entitlement and
authorisation in Agrippina's name to bill and collect and retain all sums due to Agrippina
from reinsurers of Rutty Pool members (whether for "common account" or otherwise) and all
other income due to Agrippina and Home pursuant to Article IV of Treaty R.

At Home's expense, Home has the sole entitlement and authorisation in Agrippina's name to
sue and defend all forms of legal proceedings brought by or against reinsurers of the members
of the Rutty Pool and to enter into all kind of arrangements with reinsurers and other debtors
of Rutty Pool members pursuant to Article IV of Treaty R including compromise of claims
and compromise or commutations or buy-backs of policies, and to take steps in relation to
liquidation proceedings, schemes of arrangement, and similar proceedings for the purpose of
collecting sums from such reinsurers and debtors.

Home shall, either itself or through AISUK, keep Agrippina fully informed of such steps
which it takes outside the normal course of collecting reinsurance assets pursuant to 9.3.
Home, either itself or through AISUK, will notify Agrippina before Home enters into a
commutation agreement with a policyholder or a reinsurer of the Rutty Pool. Should
Agrippina request the same within 21 days of receiving such a notification, Home agrees to
arrange for a certificate as to the reasonableness of the proposed commutation from an
independent actuary, the cost of which will be shared equally by Home and Agrippina. If the
parties cannot agree upon the appointment of an independent actuary, the independent actuary
shall be appointed by the President of the Royal Society of Actuaries. Home and Agrippina
agree to be bound by the independent actuary’s findings.

Home shall be entitled absolutely to all receipts pursuant to 9.2 and 9.3. Should Home
actually receive any cash payments from a Rutty Pool reinsurer in excess of the paid claims
and outstanding loss reserves notified to that reinsurer, as part of a commutation agreement or
scheme of arrangement or other settlement, then in respect of such cash payment which is in
excess of the paid claims and notified outstanding loss reserves:

95.1 Home will notify Agrippina of such receipt and

952 Home shall have the right to deduct and retain from that amount a 5% service fee
by way of remuneration for Home's obligations hereunder and

953 Home shall pay the remaining 95% of such receipt into the IBNR Account,

954 Home shall keep a record of the claims which would, but for the commutation
agreement, or scheme of arrangement of other settlement, have been billed to the
relevant reinsurer, and once the total of such claims exceeds the balance of the
amounts paid to Home pursuant to 9.2 and 9.3 hereof which is not paid into the
IBNR Account, then provided that Agrippina has submitted the comresponding
claims under Treaty R to Home and Home admits liability to Agrippina in respect
thereof, Home shall be entitled to withdraw the corresponding reinsurance sum
from the IBNR Account (until it is exhausted) and Agrippina will forthwith supply
all instruments and consents necessary to effect such a transaction.

9.5.5 For the purposes of calculating the claims which would, but for the commutation
agreement, have been billed to the commuting reinsurer under 9.5.4, the Parties
shall treat all such amounts paid to Policyholders (by way of commutation, policy
buy-back or otherwise) as if they were paid claims pursuant to the terms of
relevant Policy, and Home will be entitled to the corresponding withdrawals from
the IBNR Account until it is exhausted.

HFW3\472940-2
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9.6

10.
10.1

11.

11.1

9.5.6 Notwithstanding the provisions of 9.5.4 and 9.5.5, in the event that (a) Agrippina
relinquishes in writing its claim to the proceeds then remaining in the IBNR
Account; (b) Agrippina notifies Home in writing that it has elected not to terminate
Treaty R; or (¢) a Scheme of Arrangement with respect to Home’s UK business is
fully and finally approved by a court of competent jurisdiction, Home shall be
entitled to withdraw in full the balance in the IBNR Account and Agrippina will
forthwith supply all instruments and consents necessary to effect such a
transaction.

Should Home effect a recovery of any sum from a reinsurer of the Rutty Pool which has been
subject to a setoff relating to an undisputed claim by that reinsurer against Agrippina then
Home will notify Agrippina of this whereupon Agrippina will pay Home the cash equivalent
of the amount which was subject to such setoff. Alternatively, where Home fails to recover
any sum due from a reinsurer of the Rutty Pool because of a valid setoff by the reinsurer
against a claim against Home then Home will recognise a corresponding claim against its
estate, equal to the amount by which the setoff reduces the IBNR portion of that sum due
from the reinsurer of the Rutty Pool and Home will pay that amount into the IBNR Account
whereupon it will be treated in accordance with 9.5 hereof. If such a reinsurer should attempt
to effect an invalid set off, Home will either contest such a purported set off to determine,
either judicially or through arbitration, its invalidity (with such determination being final and
binding upon the Parties) or, alternatively, at its election, will accede to such a purported set
off and will pay into the IBNR an amount equal to the sum which was allegedly invalidly set
off.

Termination of Treaty R

In the event that Agrippina terminates Treaty R pursuant to Article IX thereof prior to the
final approval of a Scheme of Arrangement in relation to Home’s UK business by a court of
competent jurisdiction:

10.1.1 Agrippina shall be entitled to all sums remaining in the IBNR Account, including any
accrued interest thereon, which are not otherwise due to Home, and Home shall be
entitled to all sums remaining in the Reimbursement Trust Account, including any
interest thereon, which are not otherwise due to Agrippina.

10.1.2 Home's accrued entitlement to sums due under 6.1, 6.2, 6.6.1, 6.6.2, 6.6.3, 6.10, 8,
9.5. and 9.6 at the time that termination of Treaty R is effective shall not be affected
and Agrippina shall be liable in respect thereof.

10.1.3 Agrippina’s accrued entitlement to sums due under 5.1, 6.6.1, 6.6.2, 6.6.4, 6.6.5, 8,
9.1 and 9.6 at the time that termination of Treaty R is effective shall not be affected
and Home shall be liable in respect thereof.

10.1.4 The rights and obligations of the Parties under Treaty R and this Agreement shall be
terminated except as specified in 10.1.1, 10.1.2, 10.1.3, 11.1 and 12.

10.1.5 At the time that termination of Treaty R is effective, 6.3.3 shall be of no further force
or effect.

Inspection Provision

Each Party shall to the extent reasonable, and upon giving no less than 14 days notice, be
entitled to inspect the books, records, and correspondence of the other Party relating to their
management of the run-off of the M. E. Rutty Underwriting Agency Ltd book of business

HFW3\472940-2
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insofar as they relate to Agrippina’s participations in Policies or reinsurances of Agrippina.
The rights set forth in this 11.1 shall survive termination of Treaty R and/or this Agreement.

12. Miscellaneous

12.1  This Agreement shall be binding upon and shall benefit the Parties as well as their successors,
subsidiaries and assigns. The Parties do not intend that any term of this Agreement should be
enforceable by any person who is not a party to this Agreement pursuant to the Contracts
(Rights of Third Parties) Act 1999.

122 Itis acknowledged that the liquidator and provisional liquidators of Home and their respective
advisers, servants, employees and agents shall incur no personal liability whatsoever under
this Agreement or any document entered into pursuant to or in connection with it.

12.3  This Agreement shall constitute the entire Agreement between the Parties hereto relating to
the subject matter hereof and this Agreement may not be amended, except by written
amendment executed by each of the Parties.

12.4  The Parties to this Agreement shall not attempt to re-open or set it aside in the future on the
grounds that it becomes aware of any mistake of law (including any such mistake arising out
of a subsequent change of law) or mistake of fact relating to this Agreement or the subject
matter hereof.

12.5  The validity of this Agreement shall be in no way conditional upon the entering into or
validity of any other Agreement by the Parties hereto.

12.6  Each of the Parties represents that it has had full opportunity to consult its respective legal
advisers in connection with the review of this Agreement, that it has carefully read and
understands the scope and effect of each provision contained in this Agreement, and that it is
not relying upon any representations made by any of the Parties, their legal advisors or any
other representative.

12.7  The terms of this Agreement shall be confidential to the Parties, save for:

12.7.1 Disclosure as a result of any court order, legal obligation, regulation or accounting
procedure or lawful discovery procedure; and/or

12.7.2 Disclosure to legal representatives, auditors, shareholders, governmental authorities,
regulators and retrocessionaires; and/or

12.7.3 Disclosure to any other person with the prior written consent of the other party, such
consent not to be unreasonably withheld; and/or

12.7.4 Disclosure to the Court.

12.8  The Parties represent and warrant that they have the necessary power and specific authority to
enter into this Agreement.

13. Arbitration Proceedings and Jurisdiction of English Court

13.1  Subject to Article 3, the Parties agree to withdraw and abandon all their claims made in the
Arbitration Proceedings.

13.2  There shall be no order as to costs in the Arbitration Proceedings, and each party thereto shall
bear its own legal costs and the costs to date of its appointed arbitrator.

10
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13.3 Home agrees to waive its rights to seek damages against Agrippina (which rights are denied
by Agrippina) for the alleged mishandling of the billing and collection of the Rutty Pool
reinsurances by the Rutty Agency before 1996 and Agrippina agrees to waive the right to seek
damages from Home and AISUK arising from the alleged mishandling (which is denied by
Home and AISUK) of the billing and collection of the Rutty Pool reinsurances by Home
and/or AISUK since 1996 to the date of this Agreement.

13.4  Should any further dispute arise relating to Treaty R or this Agreement it shall be subject to
the jurisdiction of the High Court of Justice in London and will be subject to English law,

SIGNED BY EACH OF THE PARTIES as of the date of this Agreement by their duly authorized

representatives
i J %"Z

For and on behalf of Agrippina

By ZO{' ...................................... By
Name: Arnulf Loy Name: Guido Aulbach
Position: Member of Management Board Position: Prokurist

For and on behalf of Home

By:

Name: Peter A. Bengelsdorf

Position: Special Deputy Liquidator

B Wu*ﬁ&g
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‘ i ) o !
A6k, 1 Fil ey i wnr V.o L.

T H-I 5; A GER E -!ﬁrE N T is made the ’ Pirgt  day
of  Jyk ‘ond thousand nine hundred and sixty-two Sewt )i-
BE'JE‘.'.‘EEH M. E. RU'I_“:TY UNDERWRITING AGENCY LIMITED of 12/ %1 Lime
Stréet Tonden E.C.3. (hereinafter referred to as '"the l.gency“}
of the one part and AGRIPPINA VERSICHERUNGS AKTIMNGESELLSCHAFT
6f 90 RIEHLER STRASSE, (22¢) COLOGWE 16, GERMANY.
W (hereinafter refer?ed to as "the Company") of the other part

WHEREBA é the Agency has been incorporated in order
to carry on the,b&ﬁinesé of an underwriting agency for the
iurpose of aqceptiﬁg all clasdes of Insurance and Relnsuranoe
business (suhjecf:EO exclusions as defined in the Second Schedule
hereto) and it has been agreed that it should enter into

Fa Y
I Agreements with thLJGompany ggﬁ with the other Companieg listed

(‘ nEanRED ah 351
L(‘ 1.’ 1.
the ﬂollowing

?he first underwriting &ear shall be

the period from 1st July, 1962

to 31st December 1963 (inclusive) . !
é; ”Partic;pating Gp#ﬁﬁnies“ &he Companies listed in the First

Schedule hereto

3
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Risk accepted on its behalf The liebility of the Company shall
remain in force until the expiration of the term of the Insurance
t0 which such Risk appertains

3. ALL Risks underwritten and entered in the books of the
Agency during an Underwriting year shall for the purposes of

this Agreement be deemed to have been undertaken in that
Underwriting year and all matters relating to such Risks shall

be referred back. to that Underwriting year and adjustments made

to the mccounts of that year accordingly ‘f 9&ﬂ4 ’

4, THE Agency may at its absolute discretion reinsure the whcle
or part of any Risks and/or Insurances such reinsurances being
effected for the common account of the Participaéing Companies

and the Company shall bear its proportionate part of the premium
paid and“;xpenses ineurred in respect of such relnsurances L}"
5. THE Agency shall furnish the Company upon request with g;::{

particulars of all Risks and/or Insurances effected under thiq

Agreement and the Agency shall enter in a Register details of

each Risk and the amount of the Company's participation N

The books and documents of the Agency so far as they relate J“J}
Py
e

to matters falligg under this Agreement shall be open at al
reasonable times to the inspection of the Company by ite duly |
authorised representative

6. IT is mutually agreed that any inadvertent delays,omiaaions
Or errors made in connedtion with any Risk and/or Insurance
effected under this Agreémenﬁ shall not be held to release either
party hereto from any liability which would attach to them

hereunder if such delays omiseions or errors had not been made and

it is further agreed that in all things coming within the scope
- e e ies?

of this Agreemen} the Company shall share to the extent of its |
—_—

interests the fortune of the Riak and/or Insurance This being

an Agreement between the partieg in a spirit of tfgst with one

another the Company is hound in every case to follow the fortune

of the Risk and/or Insurance and any error or omission which may
arise in the execution of the terms of the present Agreement will
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not under any circumstances alter the spirit of it or nullify
the responsibility accepted under it
7. ALL premium received in respéct of Risks and Insurances
effected under this Agreement shall be credited to the Particip—4//

ating Companies after deducting all allowances taxes and charges

L

as agreed by the Company
8. AS soon as practicable after the close of the quartersL Sévé
ending 31st March 30th June 30th September and 31sti December
the Agency will forward an account current to the Company and
payment of the balance of such account shall be made by the debtor
to the creditor within thirty days after despatch of such account
In such quarterly accounts the Company will be debited with

Eighty per centum (80%) of its fixed quota share of premiums
received to be credited to the Premium Reserve Fund hereinafter
mentioned The Premium Reserve Fund will be applied first in
meeting losses and if at any time the Premium Reserve Fund is
insufficient for this purpose the Company shall remit to the
Agency within fourteen days of notification by the Agency the

amount of its share of such deficiency Subject as hereinafter

provided any amount standing to the credit of the Premium Reserve :
Fund will be retained by the Agency fof three years and the i
balance (if any) of sums so credited after making provision

for all outetanding losses will be accounted for to the Company
in the thirteenth quarte; following the commencement of any one

Inderwriting yeaf

9.' THE Agency shall be entitled at its absolute discretibn

to invest the whole or any part of the sums for the time being
standing to the credit of Premium Reserve Fund in any investments |
authorised by law for the investment of trust moneys or place

the same on deposit with any -bank discount hohse or Local S;kp*”
Authority and to change such investments Any income on sudh
investments shall be paid to the Participating Companies in
accordance with their shares Any profits or losses on the

realisation of such investments shall be credited or debit ed

e _J
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to Premium Reserve Fund P A statement giving details of all ~
investments held by the Agency on behalf of the Participating
Companies will be forwarded by the Agency to the Participating
Companies with the June and December accounts and the
Companies' share of the income on such investments will be paid
by the Agency to the Company within thirty days after the
31st December of each year |

The Agency shall be under no liability whatsoever for any
losses incurred on such investments
10. IT is understood and agreed that the premiums payable under
this Agreement apart from Sterling United States Dollars and
Canadian Dollars shall be accepted by the Company in Sterling u//
at the rates of exchange which may from time to time be adopted
as appropriate by the Agency and that amounts recoverable for
losses shall hereafter be debited at the same rate of exchange
as that employed at the time of settlement of claim by the Agency
11. THIS Agreement shall take effect for all entries appearing
in rYgke Ore—thousaNd e Hundped armd S1XLY —two ;

|
and subsequent registers and shall remain in force until i

terminated by either party giving to the other not less than
six.monthe' notice in writing to expire on the 318t December. of
any year during the currency of this Agreement.

But should at any time the Company :-~

(a) Commit any breach of the terms of the Agreement; or

(v) Iose the whole or part of its paid-up capital; or
(¢) Become insolvent or suspend payment of its debts
or enter into any arrangement with its creditors or i
cease or threaten to cease to carry on.its business; or
(d) Go into liquidation or a Receiver be appointed; or é
(e) Be acquired or controlled by any other Company ox
Corporation
the Agency shall have the right to terminate this Agreement
at any time by giving notice in writing to the Company

The lienility of the Company shall continue in accordance
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with the terms of this Agreement in respect of each Risk and/or
Insurance accepted by the Agency on its behalf until the date of
the termination thereof and any acceptances by the Agency whether
before or after any such notice is given as aforesaid shall
remain in force and the liability of the Company thereunder shall
continue until the expiration of such Risk and/or Insurance in
the ordinary course of business
12. THE Agency r;serves to itself the sole right to settle losses
whether by way of compromise ex gratia payment or otherwise
and all settlements shall be unconditionally binding on the
Company The Agency may contest any claim and institute any
action it thinks fit in relation to a claim and the Company v
shall be liable for its share of the claim and all costs and
expenses incurred in connection therawith but the Company shall
be entitled to its share of any salvages or recoveries relating
to such claim /

13. THE Company shall pay the Agency a commission of 5% and~g#

Agency.allowanee on the ne%jﬁféﬁiums payable under tﬁis ’ i

Agreement. -
The Company shall pay the Agency a commission of }2%% o t?e

profite of each Underwriting year to be calculated after the

end of 12 quarters as follows :-

Income

1, All Premiums less expenses in connection with reinswian

for joint agency account

1. Commission and Agency allowances

2, Claims paid less refunds and recoveries under reinsurance
for joint agency account

3, Reserve for Outstanding Losses

4. Three per centum (3%) of income in respect of Company's ;
expenses

I
S
In the event of any alteration being made to the figures
used in calculating the aforesaid commission on profits in any
i
1

b 4 . e e e - 3y mn n mrne e s . i = ¥
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one Underwriting year the commission shall be adjusted
subsequently in accordance with the revised figures
14.,IF for any reason one or more of the Participafing Companies
w1th&raws from its partlolpatlon in the Agency or its
Agreement is terminated then the fixed quo%a share or shares
of such c&hgeny or companies shall be offered to the remalnlng
companies PRd?EPED ATWAYS that thgihgency shall have the right
to allocate sucﬁ\hnare or shappéﬂto new companies approved by
the remaining Partgzipatingxdgmpanies In the event of any
part of the available :Egéé or shares still remaining unallocated
the Agency shall be $n£itléﬁnto increase the reinsurances
effected in orderﬁjﬁﬁt the reﬁh;ning Participating Companies’
shares of the %ﬁﬁits set out in Ehe Second Schedule hereto are
not increassﬂf}rom that stated In the event of any of the
Part101paj1ng Companies not being able tO\fulfll their obligat-
ions u Ger this Agreement the remaining Parelclpatlng Companies
are Absolved from any liability acecruing as a éhsult of* the
f 11 ure of any other Participating Company
45 IN the event of the Company going into liquidation becoming
inselvent suspending payment entering into any arrangement with
its. creditors ceasing to carry on business or having a Receiver
appointed or making any defanlt hereunder [ of notice being i
given in accordance with Clause 11 to terminate this Agreement
no further pasyments under this Agreement or out of the
Premium Reserve Fund shall be made by the Agency to the Compeny

All sums due or which may thereafter become due from the Agency

to the Company shall be retained and held in Trust for the
purposes herein mentioned Thereafter any sums payable by the
Company t%athe Agency in respect of losses or returns of premiums
or otherwise shall be dshited against and paid out of the

Premium Reserve Fund and the balance (if any) of such Fund

shall not be paid over to the Company until all its liabilities
under this Agreement shall have been ascertained and

satisfied In the event of the Premium Reserve Fund proving

G
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insufficient to satisfy all such liabilities the amount
remaining unsatisfied shall be paid by the Company to the Agency
forthwith

Purthermore it is hereby agreed (in addition to the above
provisions and without limiting same) that if and so far as may
be necessary to secure the ‘~ency in the event ofmiiquidation
either voluntary or compulsory of the Company the Agency have
prior charge and lien on the said Premium Reserve Fund and also
upon any further money with which the Company may be entitled to
be credited under the present Agreement and the Agency shall

be secured creditors to that extent

(16. IN event of any dispute at any time arising out of or in any

’
way connected with or relating to this Agreement whether before

or after the termination by notice under this Agreement the
same shall be referred to the decision of two Arbitrators one
to be appointed in writing by the Agency and the other by the
Company or in case of disagreement betwéen the Arbitrators to
the decision of an Umpire to be appointed in writing by the
Arbitrators before entering upon the r-ference and it shall be
a condition precedent that unless and until an award has been
made neither party shall haveyany right of action against the
other

The said Arbitrators and Umpire shall be executive officers
of Wlnsurance or %Reinsurance Companies and the seat
of the Court of Arbitrators'shall be insLondon

The Arbitrators and Umpire will net have to undergo any
judicial formalities and may abstain from fallowing the strict
rules of Law

The costs of the Arbitrators and award shall be in the
discretion of the Court of Arbitrators

Save as aforesaid the provision of the Arbitration Act

1950 shall apply

w;kf. IN the event of war arising between the respeotive countries
AY

of the Agency and the Company this Agreement shall be thereby
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immediately cancelled and the adjustment of accounts shall be
delayed until the termination of hostilities
18. IN the event of war arising in which Great Britain is
involved the Company undertakes not to céde direcctly ot
indirectly any part of theé business effected under this
Agreement to any persons or body of persons corporate or
incorporate of whatever nationality resident or incorporated
or whose chief place of business is in any enemy country ,
19. THIS Agreement may at any time be altered by mutual consent
of the Agency and the Company andwsﬁehﬂsﬁgigglgﬁgiigigggipg
by an-wdiGhdun signed by & Tespensible official of $he partics
and such addendum shall be binding on the parties and be deemed,
to be an integral pe.xrt of this Agreement " - ' %M}C fﬁ[d
20. THIS Agreement shall be governed and congbrued by the law
of England ) .

IN WITNESS whereof this Agreement has been signed by

M. E. RUPTY duly authorised on behalf of the

Agency and by 9. Rimow avd X0. Xwhomy duly authorised on

behalf of the Clompany the day and year first before written

PHE FIRST®SCHEDULE above referred to

Company . Initial fixed quota share
e o
.l
Dt ncmon AFanaied o Okinmgaatil octatds 25 %
Oralnationm & dvianetioeal Fmasinamcen bih 0%
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THE SECOND SCHEDULE above referred to

Scope:

100% Group Limit:

Exclusions of
Business under this

Agreement:

SIGNED by the said

B.£. PREW
1011 WME ST
LONO'ON‘ £05.

P SIGNED by the said

in the presence. of:- )

Urk,.R.Nr, 824 fiir 1962.

¥, in the presence of:- ;

World Wide but only underwritten in
the Agency's office in London
£50,000 any one acceptance subject
to Excess of Loss treaties remaining
in force giving protection in Excess
of £5,000 any one acceptance and
£25,000 any one catastrophe

Direct Motor Guarantee Bonds
Life Financial Guarantees

Marine, Obligatory Participating

Reinsurance Agreements.

/

Hiermit beglaubige ich die vorstehenden Namensunterschriften

vont-

1. Herrn Hans R i x e n , Direktor zu Kdln,

2. Herrn Wilhelm K u h n , Prokurist zu Koln,

o Gleichzeitig bescheinige ich auf Grund Einsichtnahme in das

Handelsregister des Amtsgerichts XKoln - HRB 7ol - vom heutigen

Tage, dass die vorgenannten Herren gemeinsam sur Vertretung

-
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q
der "Agrippina Versicherungs-Aktiengesellschaft" in
dln berechtigt und als solche im Handelsregister
.%qgetragen sind.
(y Kdln, 4 5. Juli 1962,
© Dt Motar:
Y

v/

©

Wa————
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DATED lst July 1962

M. E. RUTTY UNDERWRITING
AGENCY

- and -

AGRIPPINA VERISHCERUNGS
AKTIENGESRLLSCHAFT

UNDERWRITING
AGREEMENT

—~~

LYY
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AGR.12
ADDERDOM NQ. 1.

17T IS UNDERSTOOD AND AGREED that with effect from 1st October,

1962 Paregraph No, 4 of this Agreement is cancelled and replaced

as follows:

~4.4A, THE Agency may at ite abaolute diseretion reinsure

the whole or part of eny Risks a.nd/or Insurances such reinsurances
being effected for the common account of the Participating Companies
and the Company shall bear its proportionate part of the premium
paid and expenses incurred in respect of such reinsurences,

B. IT is understood and agreed that the Agency may at its
absolute discretion underwrite Risks and/or Insurances in the names

L
of/‘;:ro or. more of the Participating Compeniee where—it-ig deemed_to

Provided slways that the Agency shall effect the necessary
apportionment of premium in respect of such Risks and/or Insurances
over all Companies in accordance with the proportio'ns listed in the
first schedule and that each Company shall bear itsmoportion in
accordance with the first schedule of any 16ss or losses arising on

such Risks and/or Insurances

STGNED in LONDON, ENGLAND this k/u\c,la.vrl day or/farla’mlw 1962

RWRITIN@ AGENCY LID
DIRECTOR. |

day of Sept. 1962

for and on behalf of

/,.

SIGNED in COLOGNE, GERMANY this 21 st

for and on behalf of
IPPINA

£—;§; ”)7\” /{‘ 5 /L"‘ "‘/ \3 . ‘-’/ ";\ ]\/c 5 At Z.-.\ j-f).,, J
}{ /&-‘/‘.‘ vt (ot v /(«, Do LA R, -u.-;-l——F;L'

H s

ellschaft

" %ﬁ £
ML_M; o?}\,/._,,.;,{/; Coni wenf

VRS SRy S A
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ADDENDUM KO, 2,
IT IS UNDERSTOOD AND AGREED that as on and from Jow

Foar dany —g T omoreanny One thousand nine hundred and
sixty three the following amandmente to the within-written
Agreement shell take effect:-
1. Add the following Definition at the end orf Clause l:-
"Net Premium” The gross premium adjusted to include i

all additional premiums returnable .
premiums, réiﬁﬁﬁfﬁhtGMﬁﬁigiumﬁq
brokerage, c&mmissions taxes and
charges payable in respect of such
gross premium

2. Delete Clause 3 and substitute new Clause as follows:-
"3, The Agency shall have an absolute discretion in
&eciding the appropriate Underwriting year or years in respect

of which the Risk was so entered and adjusfments shall be
made to the accounts accordingly‘save that when the Risk is !
apportioned beltween two or more years and/or between two or
more Groups of: Participating Companles the Agency shall have
an absolute discretion in deciding the appropriate division
-of the premium claim or other matter as aforesaid between such

years and between such Groups.'

3. Delete Clause 5 and substitute new Clause as follows:-—
"5, The Agency shall enter in a Register details of each

Risk and/or Ingurance effected under this Agreement and the

amount of the Company's participation The books and
documents of .the Agency so far as they relate to matters i
falling under this Agreemsnt shall be open at all reasonable
times to the i#gpection of the Company by its duly authorised
representative and the Company shall be entitled to take
extracts therefrom of maiters concerning the Company for its
own private uwse M —

L, Delete existing Clause 7 and substitute new Clause as

follows: —

%,
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"7, All premiums payable in respect of Risks and
Insuranses effected under this Agreement shall be credited
to the Participating Companies when the same become due and \\\X/
payable after ﬁeducting all allowances taxes and charges as
agreed by the Company and likewise all losses commissions and
other payments by the Agency relating to such Risks and

Insurances snall be debited to the Participating Companies when

the same become due end payable,

P

P

5. Delete Clsuse 8 and substitute new Clause as follon:-

"8, As Boon as practicable after the close of the guarter
ending 31st March 30th June 30th September and jlgt December
the Agency will forward an account current to the Company and
payment of the Balance of such account shall be made by the
Debtor to the creditor within thirty days after despatch of
such accounts or so soon thereafter as payment is received by
the Agency of any outstanding sums due from brokers or others
In such quarterly accounts the Gompany will be debited with
Eighty per centum (80%) of its fixed guota share of premiums

receivable to be credited to the Premium Reserve Fund herein-

" after mentioned and for such purpose premiums receivable shall

be net premiums The Premium Reserve Fund will be applied
first in meeting loeses and if at any time the Premium Reserve
Fund'is insufficient for this purpose ﬁhe.Company-shall remit
to the Agency within fourteen days -of notification by the
Agency the amount of its share of such deficiency Subject
as hereinafter provided any amount standing to the credit of
the Premium Reserve Fund will be retained by the Agency for
three years.and the balance (if any) of sums so credited after
making provision for all outstanding losses (both actual end
contingent) will be accounted?hé; the Company within six months”
affter the expi}ation of the said period of three years

6 Delete Clause 9 and substitute new Clause as follows: -

"9, The Agency shall be entitled st its absolute

discretion to invest the whole or any part of the sums for the
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time being standing to the credit of Premium Reserve Fund
in any investments authorised by law for the investment of
trust moneys or place the same on deposit with any bank
discount house or Tocal Authority and to change such invest-
ments Any income on such investments shall be paid to
the Participating Ggmpanies in accordance with their shares
and where any such income falls to be apportioned between two
or more Underwriting Years the Agency shall have an abselute
discretion in deciding the appropriate division of such 1lncome
between such years Any profits or losses on the realisation
of such investments shall be credited or debited to Premium
Reserve Fund and shall be allocated to such Underwriting year
or years as the Agen?z may in its absolute discretion determine
The decision of the Agency 8B to the ampunt of the share of any
Participating Company or Group of- Participating Companies in
any income or profit or loss on the realisation of any invest-
ments held by the Agency in respect of Premium Reserve Fund
as aforesaid shall be final and binding on each Participating
Company oxr Group of Participating Companies As soon 88
precticable after the 31st December in each year the Agency
will value or jprocure a valuation to be made of all investments
in which the gremium Regerve Fund or any part thereof' shall
be invested as at such 3lst déy of December and there shall
also be takeﬁ into ;ccouht all purchases and sales of such
investments aﬁd,all profits less losses and expenses realised
on the sale of such investmenté since the previous 3lat Decenber
guch valuation and the figures shown therein shall be final
and binding on the Participating Companies A Statement
giving details of all investments held by the Agency on behalf
of the Participating Companies will Dbe forwarded by the Agency
to the Participating Companies with the June and December
accounts end the Companies' share of the income on such
investments will be paid by the Agency to the Company within

ninety days after the Z1st December of each year
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The Agency shall be under no liability whatsoever for any
losses incurred on such investments."— ———
7. Delete Clause 13 and substitute new Clause as Tollows: -

13, The Company &hall pay the Agency a commission of/j%
AsrHons

;nxL;%%dhanmq“uiiuwunco on the NetﬁPrenﬁuns‘@ayah&e under tnis

Agreement——— ' g
)

The Company shall pay the Agency a commission of’;afg on
the profits of each Underwriting year to be calculated after

the end of 12 quarters as follows;-

Income
1. Net Premiums less expenses in connection with
reinsurance for joint egency accounts {
2. Thq Company's share of the gross income before

deduction of tax that shall be derived from the
Premium Reserve Fund and the amount of any
appreciation in the wvalue of the investments
representing the same as calculated for the
purposes of Clause 9 hereof
Outgo
1. Commission on Net Premiums and Agency allowances
2, Claims paid less refunds end recoveries under
reinsurance £or- joint agency account -
3. Reserve Por Outstanding Losses .
4. Three per centum (3%) of income in respect of
Company 's” expenses
- 5, The amount of any depreciation in the value of
the investments representing the Premium Reserve Fund
calculated as aforesaid
In the event of any alteration being made to the figures
used in calculating the aforesaid commission on profits in
any one Underwriting year the commission shall be adjusted
subsequently in accordance with the revised figures,"
8. Delete Clause 20 and add new Clauses 20 21 and 22 as

follows: -
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W20, The Company shall not later than}{ve months after
the enu of each of its financial years_/défiver to the Agency
for deposit with the Board of Tra(_lp""; revenue account for the
year a balance sheet and prot"'j.-t."'and loss account in the form
prescribed in accordance _wi{h the Insurance Companies #Act,
1958 or any modificatitn or re-enactment thereof and such
accounts shall: be Audited in manner prescribed under the said
Aet.

"21, The Agency shall be entitled to discharge out of -
moneys held for the Compan_y any liability to tax in respect of
profits of the Company assessable in the name of the Agency
and the Agency shall also be entitled to retesin out of moneys
otherwise due to be paid to the Company herecunder such amount
as the Agency may consider appropriate in order to pay or
provide for payment of tax assesséble in the name of the
Agency on profits made by the Cormpany hereunder. ™

wop, (i) This &greement shall be governed and construed
by the laws of England and the Company hereby accepts the
jurisdicti.or_l of the English Courts and appoints 725,0.)0/1/3.6?
Ww},at@amﬂ—(}eo.,&w)om,as authorised on its behalf to accept
service of any proceedings

(ii) The .igency shall hasve.power ‘to appoint any
Attorney or Attorneys together with any- other advisers
consultants or agents as may be necessary in any part of the
world to accept service of any proceedings on behalf of the
Company and in comnection with any suit arbitration proceeding

or other matter or thing to take all such steps as may in the

opinion of the Agency be desirable for necessary."

SIGNED in London, Englend this ‘J% day of %;@Cﬂﬁ/
1963. '

For and on behalf of

M.E. RUQTY UNDERWRITING AGLNCY
, MITED
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SIGNED 1in Cologne,

1963.

-6 -

Germany this 4}tk day of Te(n;;:;‘/\! {463

FFor and on behalf- of
AGRIPPINA VERS ICHERUNGENAKTIENGESELLSCHART

.
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IT IS.UNDERSTOOD ARD AGREED that with effeot from

.1st Jamary, 1964, the Companies. and their proportions appearing

in the Firet Sohcdule are amended as followsi-

i Company Initial fixed quote share
FAPIONWIDE GENERAL YNSURAHGE GOMPANY 308
AGRIPPINA VERSICHEHRUNGS AKTIENGESELLSGHAFT ' 255t

BRITISH NATIONAL LIPE INSURARGE SOCIETY LTD. 15%
AUSTHALTAR & IHTERNATIONAL INSURANCES LTD. 15%
WURTPTEMBRRGISCHE PEURRVERSICHERUNG AKTIENCESELLSCHAFT 15 ¢

IT' ip further understood and agreed that the 100% Group Limit

‘. \
contained in ‘the Beoond Sohedulé is mmended to read t-

© 1007 Gro:lp Limdity. £100,000 any one wéeptanoo-auhdo'ot -
" to Exoess of Loss ‘treaties romaining
in fo;.-oe glving protaeotion in Excess

of £10,000 any one aoceptance and

£25,000 any one oatastrophe L)

éxémman London, Englind this /“'L\/M day Bf j.ﬂ,\/m/&-/ 1964.

.2 For and on Velialf of M,B. HUPTY UNDERWRT AGEXCY !

sevnssosfeesslrasyranveses

Direator

s )
SIGWED in Cologne, Germany this - 22nd day or Beptember 1964,

For and on behalf of AGRIPPINA VERSICHERUNGS AKTIEMOESELLSCHAFY

rigpina.

ST CHENWINGS v W#m’;
i
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Datedonern Davy oF Janvarsy 196%..

H.Z.RUTTY UNDERWRITING
AGENCY LIMITED (T)

and

AGRIPPINA VERSICHERUNGS
AKTIENGESELLSCHAFT (2)

N

AGREEMEDNT

v
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AGREEMENT

WHEREAS, the M. E. RUTTY UNDERWRITING AGENCY, LIMITED of London, England,
hereinalfter known as the "RUTTY AGENCY", effective August 1, 1962, enterep
into separate, but identical, quota share underwriting contracts with NATION-
WIDE GENERAL INSURANGE COMPANY of Columbus, Ohio; AGRIPPINA VERSICHERUNGS
AKTIENGESELLSCHAFT of Cologne, Germany; BRITISH NATIONAL LIFE INSURANCE
SOCIETY, LIMITED of London Englnn and AUSTRALIAN AND INTERNATIONAL of

"_m £ & /L(e_, Iorst . Grl, WD Gt N INancheic. e €O
Melbourns, Australia, rainartar known as the "PARTICIPATING COMPANIES“, and AAA

SAWAEL
WHEREAS, the WURTTEMBERGISCHE VERSICHERUNGS of Stuttgart, Germany,

effsctive January 1, 1964 became one of the PARTICIPATING COMPANIES, and

WHEREAS, the RUTTY AGENCY was in the buginess of being an underwriting
agency for the purpose of:nccepting all classes of Insurance and Reinsurépcq,

subjeot to certain limitations in the underwriting contract, and

WHEREAS, each one of the PARTICIPATING COMPANIES bound itself to
accept llability for its respactive shares of each and every risk accepted

on behalf of the PARTICIPATING COMPANIES by the RUTTY AGENCY, subject to

" certain monetary limitations as gpecified in the underwriting contract, and

WHEREAS, any one of the PARTICIPATING COMPANIES in the quota share
underwriting contract may have its policy of insuranée or contract of
reinsurance issued on a particular risk, for which it would be entirely
liable to the policyholder or reinsured if called upon to pay in the

event of a loss, and

WHEREAS, a eituation may arise where one of the PARTICIPATING
COMPANIES may be called upon by a policyholder or reinsured to pay a
loss under the policy of insurance or contract of reinsurance, but
subsequently discovers that one or more of the PARTICIPATING COMPANIES

cannot pay its proportionate share of the loss under the quota share

undeérwriting contract due to insclvency, so
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THEREFORE, in consideration of the mutual agreements of the parties and
lt.he sxchange of these documents, each of the PARTICIPATING COMPANIES agree
tbat in the event that any one of the PARTICIPATING COHPANI.ES, which is a
signatory to this agreement, 1s insolvent and unsble to pay its shars in
acoordance with the Provi.aions of the quota share underwriting contract,
the remaining solvent PARTICIPATING CQM{PANIES will be liable for their

proportionate share of the unpaid loss of the insolvent PARTICIPATING

~ COMPANY, after all funds withheld by the RUTTY AGENCY in the n:me of the

4

insolvent PARTICIPATING COMPANY have been exhausted.

IN WITNES3 WHEREOF, the parties hereto have oaused these presents to

be exescuted respeotively by their proper officers:

Signed this % day of ﬂm,g_ 1965 in e,o—lume \9"«4»0

A ' HATIONWIDE > i CE COMPANY
Attest: '&l’w Aiﬁu:\ by :

"‘_;'
Signed this dr day of m

ant - paolal uarkets
AGRIPPINA VERS

, 1965 1n Qf! : QWM&
] ééSKUSCH.AFT N
Atteots / y - . byt MM?(/( [ )<
Signed this

of Vs , 2965 10 _ Taan plonn, Sy oo
BRITISH NATIONAL LIFE INSURANCE Sbcml, LIMITED

by’: M\-L/L‘-«_J_,\_,’”

v T e —

Attest:

Signed this ”‘Zf A‘day of / Areir, acaind A 1964 u/g‘,// Tevers oL (r/u/«'zz(ac/

AUSTRALIAN AND INTERM %IONAL

Mtests__ A/ Ginse D oy

Signed this ¢4 A day of Hovimbiv 1965 in Shit-t-3a 1 o Lerma vy

feoe rwu‘:chr*u My AG.

WURT GISCHE

Attesti ’fufﬁ‘"-‘—w byt RN

] IPul-ﬁ’nw"'

Signed this 'L dey of L’? y 1966 in Mw_a&@:é

‘ b-1- 19U AUTOMOBILE FIRE & GENERAL INSURANCE COMPANY OF
AUSCRALTA LIMI'TED

Attest: % /Em by1 M"“
\ U’I :
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THIS AGREEMENT 1is made thiﬂAZkﬁ( day of52w~unﬂfi967
BETKEEN M.E. RUTTY UNDERWRITING AGENCY LIMITED whose

regletered office is at 10-11 Lime Street London E.C.3.
(nereinafter oalled "the hgency") of the one part and
AGRIPPINA VERSICHERUNGS AKTIENGESBELLSCHAFT a cowmpany
incorporated under the laws of Germeny having 1ts
principal office'at 90 Riehler Strepse 5 Cologne 16
Germany {hereinafter called "the Company”) of the other
part

WHEREAS the sgency carries on the business of an
underwriting agency for the purposes of accepting all

olasses of Inaﬁranee aud Reinsurance business and it has

~ been agreed thét with effect from lst January 1966 it

should enter i?to Agreoments with the Company and with
the other oompﬁnies 1isted in the First Schedule hereto
in the terms ot this Agresment

NOW THIS AGREEMENT WITWESSETH and 1t is HEREBY
AGREED AWD DEGLARED as follows :- I
1. IN this Agreement unless the context otherwise
requires the ﬂollowing words and phrases shall bear the
meaninge B6t qpposita to tﬁem.-
"Risgk" and’ “Igsugqncu" Any policiea 8lips certificetes )

) and contracta covers of insurance
or reinsurance‘indemnity or

; guarantees

"Tnderwriting iyeax" *  1st January to 3let December

{inclusive) in any year
vparticipating Companies” The Compenies listed in the First

Schedule hereto

YGroge Premium" The premium received by the
' Agency on behalf of all
j ?Pnrticipating Companles adjusted
to include all additional
premiumg returnable premiums
brokerage commlssions taxes and

cherges payable in respect of such
;premivog
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"jet Premium" Phe Groes Premium less reilnsurance
premiums paid

wthe First Agreement" An Agreement (and the addenda thereto)
dated and made between
the parties hereto.

wproportionate Share" xhe phare set out against each of
the Perticipating Companies in the

- Pirst Schedule hereto
nthe majority of the "Partioipating Companies representing
Participating Companias" :

- 4n the aggregate not less than fifty
per cent. in value of the
proportionate shares
Wtha Auditorse" Neville Russell & Co. Chartered

Accountants or such other Auditors

as a majority of the Participating

Companies may agree
2.(a) SUBJLCT to sub-clause (b) of this Clause the Company
heraby authorises the Agency to underwrite in London any Risk
located enywhere in the world on ite behalf for an amount not
exceading the iimit gtated -4in the Seoond Schedule hereto and "™
the Company binds 1tself to accept 1lisbility for its
proportionate share of each Risk 2ccepted on its behslf. The
1iebility of the Company shall remein in force until the
oxpiration of the term of the Insurance to vhich such Risk
appertains,y

(b) The Risks mentioned in the Second Schéduie are excluded

from this authorisation with the exception of thoserisks 1in
force expiring not later than 3lst December 1966. The Agency
has taken notiFe that the Company is not anxious to become
engaged to any%great extent in the clasa of Risks mentioned in
the Third Schehule.hereto. Such Risks may be underwritten by
the Agenoy if suoh underwriting ie considered necessary in
exceptional cases but the Agency agrees to do 30 with the

utmoat vrestraint.
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(¢) The Agency undertakes to meet or correspond with the
Representatives of all Participating Companies before the end
of each underwriting year to discusa possible alterations to
the Second and Third Schedules. i
3. THE Agencyéshall have an absolute discretion in deciding
the appropriate’ uhderwriting year or years in respect of wkich i
the Risk was so entered end adjustments shsll be made to the
accounts aceordinkly save that when the Risk is apportioned

between two or moie yeers and/or between two or more groups of

.Participatlng Companies the Agency shall have an ahbsolute

discretion in declding the appropriate division of the premium
claim or other matter as aforesaid between such years and
between such groups.

4. THE agency, has effected and may hereafter effect certein
re1nsurancaafor the whole or part of amy Risk and certain

Treaties for the common account of the Partlcipatlng Compantes. I

* In the event of any proposed significant change in the re-

insurance programme this shall first be approved by the Company
before finAlisati?n end advised thereafter by the agency to all
other Participatiﬁg Gopﬁénies; The overridingvcommission
Teceived on élj;:h_ 5¥éipfsurancﬁ'ﬁy the Agency will be
proportiouafélyni%aﬁifed to the Company

(a) THE Agency!shéll furnish the Compeny upon request with

particulars of all Inmsurances effected under this Agfeement

and the Company will treat such information with the secrecy

appropriate under the ciroumstaunces. The Agency shall enter .

in a Register details of sach Risk and the emount of the |

Company's participation. The books accounting documents and

records of the Agency so far as they relate to matters falling

under this Agreement shall be open at all reasonable times to i

the inspection of|the Company by its euthorised representative
(b) The accounting documents and records of the Agency 1

shall be audited annually by the Auditors
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6. IT is mutually agreed that any inadvertent delays
omissions or errors made in connection with any Insurance
effected under this Agreement shall ﬁot be 'held to release
either pﬁrty hereto from any liabllity which would attach to

them hereunder if such delays omissiona or errors had not been

"made and it is further agreed that in all things coming within

the scope of this Agreement the Company shall share to the

extent of its interests the fortune of the Insurance. This

. being an Agreement between the parties hereto in a apirit of

trust with one another the Company is bound in every case to
follow tha fortune of the Insurance and any error or omission
which may arise in the exeoution of the terms of the present
Agreement will not under any circumstances alter fthe spiri% of
it or nullify the responsibility accepted under it.
Te AT, premiuma payabls in respect of Insurances effected
under this Agreement shall be credited to the Participating
Companies after deducting all allowances taxes and charges as
ag?eed by the Company and likewise all losses commissions and
other payments by the Agericy relating to suéh.Insu;ances ‘shell be
debited to the Prticipating Dompanies : :
8. (a)"mHEAgénoﬂ hereby ﬁnde;takea to use ita best. endeavours
to ocollect all aﬁouﬂts due to the Participating Companies under
this Agreement

lb) It 18 mutually agreed between the parties hereto that any
losses resulting from the failure of the Agency to collect such
amounts due whether in respect of premiums or reQOVeries or
reinsurance effected by the Agency pursuant to Clause 4 hereof
or otherwise shall be borne by the Participcting Ocuponiens tclthe
extent of their respective proportionate shares provided that
in the event of such losses being due to the negligence or

default of the Agency such losses shell be borne by the igeney,
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9. AS soon aa practicable after the close of each quarter
ending 31st March 30th June 30th September and 31lst December
the Agency shall forward an account current to the Company
and payment of the balance of such account shall be made by the
Debtor fo the Creditor within thirty days after despateh of
such accounts or gd soon thereafter as payment is received
by the Agency of any outetanding sums due from brokers oOT
others. In such quarterly accounts the Company will be debited
with Eighty ber cent. (80) of its fixed quota share of premiums
receiveble to be credited to a Premium Reserve Fund in the
books of the Agency and for such purpose premiums receiveble
shall be Wet Premiums, The Premium Reserve Fund shall be
applied first in meeting loases and if at any time the Premium
Reserve Fund 1s insufficient for this purpcse the Company shall
remit to the Agénoy wlthin fourteen dsys of notification by the
Lgency the amount of its proportionate share of such deficiency.
Subject as hereinafter provided any cmount standing to the
¢redit of the Premium Reserve Fund will be retazined by the
Ageﬁcy for three years and the belence (if any) of sums 80
credited after meking provisions for all outstanding losses
(both aotual and contingent) will be eccounted %o the Compeny
within six months efter the expiration of the said period of
three years.
10(a) SUBJECT %o the retention of a working cash balance
the Agency shali ¢ransfer =1l .funds held by it on behalf of
the Participating Oompanies (other than Netionwide General
_asursilce Gomp'hy) to separate bunk accounts in respect of
Lterling U.S, ﬁollars and Canadian Dollars respectively. The
signature to any documents relatiﬁg to these benk accounte
shall be either (i) the Agency and the Auditors- signing
together or (ii) all Participating Companies for the time being
(other than Nationwide General Insurance Company) signing
together.

(b) From these accounts the Agency shall be entitled at

its absolute discretion to invest in the name of the bank's
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nominee company and subject to the same conditions of

signature as the previous sub-section any moneys gtanding to

the credit of these bank accounts in any investments authorised
by law for the investment of trust moneys or place the smme

on déposit subject to the same conditions of signature

with any bank discount house or local authority and to change
such investments. Any income less any tax thereon-on such
investments shall be paid to the Participating Companies in
accordance with their proportionate shares and where any such
income falls to be apportioned between two or more underwriting
years the Agency shall have an absolute discretion in deciding
the appropriate division of such income between such years. Any
profits or losses on the realisation of such investments less
any tax thereon shall be allocated to such underwriting year

or years as the Agency may in its absolute discretion determine.
The decision of the Agency as to the amount of the shares of
any Participating‘'Company or group of Participating Companies
in any income or profit or loss on the realisation of any
investments held by the Agency as aforesaid éhal; (subject to
such decision having been agreed by the Auiifo¥ ) be final

end binding on each Partieipating Company or group of
Pgrticipating Goﬁpaniesy is - soon -as -practicable after ‘the

31st December in each year the hgenoy will value: or procure a
valuation to be made of all investments as at such date and
tpere shall also be taken into account all purchases and saleas
of such investments and all profits less losses and expenses
realised on the sale of such investments since the previous

318t December. Such valuation and the figures shown therein
shall (subject to the same having been certified by the Auditors)
be final and binding on the Participating Companies. A

Statement giving detamils of all investments held by the Agency on
behalf of the Participating Companies shall be . .

| )
forwarded to the ‘Participating Com-anies with the Juye
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and December accounts and the Company's share of the income
on such investmenta will be paid by the Agency to the Company
within ninety days after the 31st December in each year. The
Agency shall be under no liability whatsoever for any loases
incurred on such investments.
11, IT.is understood and agreed that the premiums payable
unéér Fhié Agreement in any currency other than Sterling
U.S. Dollars and Canadian Dollars shall be accepted by the
Company in Sterling at the rates of exchange which may from
time to time be adopted as appropriate by the Agency and
that emounts recoverable for losses shall hercafter be
debited at the same rate of exchange as that employed mt the
time of the settlement of a claim by the Agency.
12.(a) ?HE Pirst Agreement shall be deemed to have been
superseded at the close of buminess on 31st December 1965
by this Agreement which shall accordingly become effective
as on and from 1lst January 1966 and shall take effect for
all entries appearing in January 1966 and subaequent monthe
It shall remain in force until terminated by either éarty
giving to the other not less than six mogths' notice in
writing to expire on the 3lat December in any year during
the éﬁrrenoy of this Agreement. The Agency on-;eceiving
notice from anﬁ Company of termination or reduction of 1ts
participation %ﬁall forthwifh advise all the other'Participating'
Companies of the Group. : '
(b) Should et any time either the Agency or the Company:-
(1) dommit any breach of the terms of this Agreemént; or
(ii) 1lose the whole or a substantial part of its pd@d-
up capital; or -
(1ii) become insolvent or suspend payment of its debts
or enter into any arrangement with its creditors
generally or cease or threaten to cease to carry

on its business; or
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(iv) go into liquidation or have a Receiver appointed;
or .
(v) be acquired or become controlled by any
other Company or corporation
Then either ‘party shall have the right to terminate ‘this
Agrecment at any time by giving notice in writing to the other
party and infor@ing the other Participating Companies
accordingly. -

(e¢) The provisions of sub=clause (b) of this Clause shall
operate in respect of any event affecting the Company the
nature whereof shall be the same or substantially similar to
one of the events specified in that sub-clause.

(d) The liabilities hereunder of the Company and the
Agency shall continue in respect of each Insurance accepted
by the4ﬁgency on behal% of the Company until the date of the
termingéionihereof. Any acceptances by the Agency before such
notice is given as aforesaid gshall remnin in force and the
liabilities of the Company and the Agency thereunder shall
continue until the expiration of such Insurance in the ordinary
course of business,

(e) If such notice as aforesaid has been given by either
party %he Company may isaue special underwriting instructions
in respect of Insurancesunderwritten pursuant to this
Agreement and the Agency undertakes to abide by such instructions
for the remainder of the validity of this Agreemént provided
such-instructions are supported by a majority of the
other Participating Companies
13. THE Agency reservea the sole right to settle losses
whether by way of compromise ex gratia payment or otherwise
and all settlements shall be unconditionally binding on the
Company. The Agency may contest any claim and institute
any action it thinks fit in relation to a claim and the

Company shall be liable for its proportionate share of the claim
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and all costs and expenses incurred in connection therewith
but the Company shall be entitled to its proportionate share
of any salvages or recoveries relating to such claim.

14, (a) THE Company shall pay to the Agency (vy deduction
from premiums recelved) its share of commission payable by
the Particlpating Companies in respect of each underwriting
year according to the following scalei~

6 per cent. on the first £1,000,000 of Gross Fremium
3 yer cent. on the next £1,000,000 of Gross Premium
1.5 per cent. on any excess over £2,000,000 of Gross Preminm

. (v) The Agency shall bear all costs of maintaining an
office and an efficient office organisation as well as all
other expenses and outlays necessary to deal with the
Company's buginess.

(¢) 1In the event of a termination of this Agreement
the Agency shall if the majority of the Participating Companies
so desire be responsible for running off all Risks current
at the daté of termination and all claims in respect of
Insurances effected pursuant to this Agreement or the First
Agreement without further remuneration for the Agency's
services.
15. (a) 188 Q?mpgny shall pay the Agency a provisionmal
profit commiaa?on of 25 per cent.. on the profits of each
underwriting y%ar to be oalculated after the end of twelve
quarters from ihé oommencement of such underwriting year
as followss—
Income:=
(i) Net Premiums
(1i) The CBmpany's proportionate share of gross interest
or dividend (before deduction of any tax payable thereon)
derived fpom the investment of moneys retained (less
intereat (before deduction of any tax payable thereon)
paid to reinsurers on premiums reserves witheld)

and the amount of any appreciation
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in the value of the investments representing the

same (before deduction of any tax payable thereon}
as calculated for the purposes of Clause]{)hereof

{iii) Overriding commission received by the Company from
reinsurers.

Less the following Outgoings:-

(1) Commission payable under Crause 14 hereof
(ii) Claims; pdid less refunds and recoveries under
reinsurance

(iii) Reserve for outstanding and unreported losses or
reingurance premium paid t¢ reinsure all outstanding
liabilities pursuant to Ufg;se 16 hereof

(iv) 3 per cent. of income as calculated above in

\ respec% of the Company's expenses

(v) The amount of any depreciaztion in the value of

the investment of moneys retained calculated as
{ y aforesaid (without allowance for any tax relief)

(vi) Any losses borneby the Company as a result of the
failure to collect amounts due in respect of premiums
or reogveriea of reinsurance effegted pursuant to
>01ause:4 herecf or otherwise

In the event o? gny alteration being made to the figures

- used in calculating the aforesaid profit commission in any one
underwriting-yédi the commission shall be adjusted at the end i
of the third andgsixth years following the end of the above
mentioned period of twelve quarters in accordance with thé
revised figures. A further adjustment as aforesaid shall be
made at the end of the ninth year following the above-mentioned

period of twelve gquartersin the event of substantial alteration

(.3 being made in such figures.

(b) Any losses of underwriting years prior to 1966 will not be
carried forward until an underwriting year has resulted in a
profit. ©Should 1966 or subsequent underwriting years produce
losses as calculated above such losses will be carried forward

to the three subséquent underwriting years,
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16, SUBJECT to the agreement of a majority of the Participating
Companies the Agency may close any insurance year at any time
after the expiration of three years from the commencement of

guch insurance year by effecting reinsurance of all liabilities
for the time being outstanding attaching to that year of account
17.(a) IF for any reason the Agrecment between the Agency and

one or more of the Participating Companies is terminated then

the proportionate share or shares of such company or companies

shall be offered! to the remaining Participating Companies

" PROVIDBED ALWAYS that the Agency shall have the right to allocate

such proportionaie ghare or shares to new companies approved by
the remaining Participating Companies. In the event of -any part
of the'available proportionate share or shares still remaining
unallocated the Agency shall be entitled to increase the
reinsurances effected in order that the remaining Participating
Companies'proportionate shares of the limit sct dut in Clause 2
hereof are not increased from that stated.

(b) In the event of any Participating Company not being
able to fulfi} the obligations under this Agreement the
remaining Participating Companies are not bound under this
Agreement or a corresponding Agreement to assume any
liability aceruing as a result of the failure of any other
Participating Company except in the circumstances specified
by Clause 18 hereof.
18.(a) 11 is undérstood and agreed that the Agency may at
its discretion underwrite Risks in the name of the Company
or of any other Participating Company for a share in any one
Risk exceeding the proportionate share stated in Clause 2 hereof
but not exceeding however 100 per cent. of the Groups Limit
specified in the Second Schedule hereto PROVIDED ALWAYS that the
Agency shall effect the necessary apportionment of premium
only in respect of the Company's proportionate share in such

Risks as stated in Clause 2 hereof
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(b) In the circumstances specified in sub-clause (a) of
this Clause where one of the Participating Companies may be
called upon by a policy holdsr or re-assured to pay a loss

i
under the policy!pg ;qauppncq or contract of insurance but

subaequently'dagi§g3ry iﬁ made that one or more of the

Participating Companies cann&t pay their proportionate share
of the loss under thia contract due to %
inaolvency the Cbmpany hereby agreea with the Agency and \Zhe
o Bhe hcnt\ﬂj Company
other Participating Companies that it will be 1iahle/for its /
il
proportionate share of the unpaid loss of the insolvent ;/

"Participating Company or Companies after all funds retéined \

by the Agency in the name of the insolvent Participating
Company or Companies have been exhausted.

19.(a) ON the occurrence in respect of the Company of any

of the events specified in Clauses 12(b) or 12(c) hereof

no further paymehta under this Agreement or out of the Premium
Reserve Pund shall be made by the Agency to the Company. All
sums due or which may thereafter become due from the Agency te
the Company shall be retained and held in trust for the purposes
herein mentipned% Thereafter any sums payable by the Company
to the Agency in;rqspect‘of iq;sgs or returns of premiume or
otherwise shall be debited againet and paid out-df the Premium
Reserve Fund and the balance (if any) of such Fund shall not

be paid over to the Company until all its liabilities under
this Agreement shall have been ascertained and fulfilled.

In the event of the Premium Reserve Fund proving insufficient
to fulfil all such liabilities the amount remaining unfulfilled
shall be paid by the Company to the Agency forthwith.

(b) It is hereby agreed (in addition to the above provisions
and without 1imi?ing the same) that if and so far aa may be
necessary for th% security of the Agency in the event of
liquidation either voluntary or compulsory of the Company the
Agency has a prior charge and lien on the said Prewium Reserve
Fund and also upon any further money with which the Company

may be entitled to be credited under this Agreement
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and the Agency shall be secured creditors to that extent.
20.(a) IN the event of any dispute arising at any time out

of or in any way connected with or relating to this Agreement
whether beforé or after the termination by notice under this
Agreement the saﬁe shall be referred to the deciaion of two
Arbitrators one to be appointed in writing by the Agency and
the other by the Company 6r in case of disagresment between
the Arbitrators to the decis;on of an Unpire to be appointed
in writing by the Arbitrators.

(b) If either party refuses or neglects to nominate an
Arbitrator within thirty (30) days after having been required
to do so or should the two Arbitrators fail to appoint an
Umpire within thirty {30) days any appointment so failing to
be made shall be left to the choice of the Chairman for the
time being of theé British Insurance Association.

(¢) Bach party shall submit its case.in writing to the
Arbitrators within one month of the constitution of the
Arbitration Tribunal which shall give its award in writing
at the earliest convenient date, The arbitrcators and Umpire
are not bound by iany strick rules of law or procedure or
evidence and thej shall make their award with a view to
effecting the ge%eral purpose of this Agreement in a
reasonable manner rather than in eccordance with a literal
interpretation of the language. The decision of the
Arbitrators shall be final and binding on both parties to
this Agreement.

(d) The costs of the reference tlie award and the parties
shall be at the discretion of the Arhitrators and/or Umpire who
may direct to whom by whom and in Qhut manner those costs
or any part thereof shall be paid.

(e) The above mentioned Arbitration shall take place in London.
21.(a) IN the event of war~arising between the respective

countries of the Agency and the Company this Agreement shall
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be thereby immediately cancelled and the adjustment of
accounts shall be delayed until the termination of hostilities.
(b) In the event of war arising in which Great Britain is
ihvolved the Company undertakes not to cede directly or
indirectly any part of the business effected under this
Agreement to any persons or body of persons corporate or
incorporate of whatever nationality resident or incorporated
or whose chief place of business is #@n any enemy country.
22, THE Gompény shall not later than five months after the
end of each of fts financial years deliver to the igency for
deposit with the Board of Trazde a revenue account for the year
a balance sheet and a profit and loss account in the form
prescribed in accordance with the Insurance Companies Act 1958
or any modification or re-enactment thereof and such accounts
ghall be audited in the manner prescribed under the said Act.
23, THE Agency shall be entitled to discharge out of
moneys held for the Company any limbility to United Kingdom tax
in respect of profif¥s of theCompany including underwriting invest-
ment profits and investment income earned for the Company
under this Agreement.
24, THE Agency shall have power to appoint any Attorney
or_ﬂttbrneys togéther with any other advisors consultonts or
agents as may ﬁe:necessary in any part of the world to accept
service of any -proceedings on behalf of the Company and in
connection with any suit arbitration proceeding or other
matter or affair: to take all such steps as makg in the opinion
of the Agency be desirable or necessary.
25,{(a) IT is hereby agreed that other Agency Agreements
with Partiecipating Companies will be in the terms of this
Agreement and that no Participating Company will be granted
special conditions that have not been granted to all other
Participating Companies, Should any special requirement be
imposed on any Participating Company by local laws or by’

government or dther supervisory authorities different
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administrative procedures may be grapgted to such company.
However the other Participating Compaﬁies must be informed
of any such separate arrangements. The Company undertakes
closely to co-operate with the remaining Participating Companies
in the fremework of the business of the Agency and to inform
the remaining Participating Companies as early as possible
of any changes it contemplates with regard to this Agreement.

(b) Wo further company shall be included in the list of
Participating Companies set out in the Sécond Schedule UHI&SE™
each of the Participating Companies shall have previously
agreed to (i) its being included (ii) its proposed share of
each Risk accepted by the Agency and (iii) the consequential
ad justments to the proportionate shares of the Participating
Companies ¢s at the date hereof
26. -IT is hereby agreed that in any matters of common
interest to 211 Participating Companies within the terms of
this Agreement the ngncy may consult with the Company and -
the Agency will follow the recommendations of the Company
wherever possible. In the event of any disagreement arising
&s a result of these consultations reference will then be
made to the other Participating Compenies.
27, THIS Agreement shell be subject to Inglish Law.

IV WITNESS whereof this Agreement has been entered

into the day and year first above written
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FIXST SCITDULE

Agrippina Versicherungs Aktiengesellschaft

90 Riehler .traase 5 Cologne 16 _.Germeny

Australian and Internation:dl Insurances
Limited 26-32 King Street kelbourne

Victoriz Austrolia

Automobile PFire znd General Insurconce
Cogipany of Austrclic Limited 277-287
Williom Street Melbourne Victoria
Australis

British Hational Life -nsurance Society
Limited Spencekr House 4 South Place
London i.C.2

ationwide Genersl Insurénce Company
246 North High Street,Columbus 16
Ohio U.S.A.

"
Wurttembergische Feuervesicherungs AG.
7 Stuttgurt Postfach 60 Joh:nnesstrasse
1-7 Germany

22.5 pexr cent.
15.0 per cent.

10.0 per cent.

25.0 per cent.

12.5 per cent.

15.0 per cent.
1000 per cept.
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1,

5+C0:D, SCEHDULE

100 per cent. Group Limit: &£100,000 Any one acceptance
subject to excess
of Loss Treaties
remaining in force
giving protection
as agreed

separately
Lxclusions of Business under this Agreement:

Direct Hotor susiness

Life Business

Direct lorine Business

Obligatory Porticipating Reinsurance Treaties
Guarantee uvonds

Financial Guarzntees

Stop Loss Relnsuronce Trecties

Loss _xcess Treaties covering loss Lxcess
Portfolios of Reinsurers

Risks covering exclusively the Larthquuke Lazard

Third Party Lizbility Risks covering malpractice.
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DHILD SCH=DULL.

Undesirable uisks under this Agraement.

French and delgizn Motor Loss _.xcess Treaties

Product licbility business with low priorities
Professional Liability itisks locoted outside iimgland
Direct Fire Business from the United States of America

Policies covering the Risk of Windstorm and extended
coverage alone without including the Fire Risk

338



Latias
N E
s

ST

AGR.41

SIGNED by

For and on behalf of
M.E. RUTTY UNDERWRITING
AGENCGY LIMITED

in the pilesence of

-

SIGHED by

For and on behalf of
AGRIPPINA VERSICHEERUNGS
AKTIELHGESELLSCHART
in the presence of

- 17 -

Director

For =znd on behalf of
AGRIPPIuA VERSICHERUIGS

@ 49 8 400 B ® S48 S a8 e e sd

Duly authorised officer
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ADDENDUM NO,1

-

IT IS UNDERSTOOD AND AQREED that with effect from
the 1ST JANUARY, 1967 the Companies and their proportions

appearing in the First Schedule are amended as followst-~

AGRIPFINA VERSICHERUNGS AKTIENGESELLSCHAFT 28,12%
AUTOMOBILE PIRE & GENERAL INSURANCE COMPANY

OF AUSTRALYA LIMITED. 21.88%

BRITISH NATIOKAL LIFE INSURANCE SOCIETY LTD. 31,25%

WURTTEMBERGISCEE FEUERVERSICHERUNG

AKTIENGESELLSCHAFT 18.73%

100,00%

—ein

TT IS FUXTHER UNDERSTOOD that the Group Limit

containad in the Second Sgheduls ie smended S0 read as followssw

1. 100% Group Limits £80,000 Any oxne acceptance
subject to excess
of Loss Treaties
romaining in foroe
givihg protection
as agreed separately.

IT IS FURTHER UNDERSTOOD AND AGREED that Clause 14,
paragraph (a) is amended to read as followsi-

14,(a) - THE Qempany shall pay %o the. Agency. (by
deduction from pﬁ-iwu received) its share of commission
payable by the Participating Companies in respect of each

underwriting year according to the following mcalet-

64 on the first £800,000 of Gross Premium
3% on the next £800,000 of Gross Premium

1.5% on any exceas over £1,600,000 of Gross Prewmium
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SIGNED in London, England this ék day of 1967.
For and om behalf of M, B, RUTTY UND G AGERCY
LIM

SIGN in the presonce of

-

1.")t lezh‘oo evsadvesose

Duly authorised offiocer,

SIGNED in Cologna, Germeny this 277/  day of Fu iﬁ 1967.

For and om behalf of AGRIPPINA YERSICHERUNGS
AKTIENGESELLSC

AXEXEY AR RN NN N R R RN RS AR NN

Duly authorised officer.

R ST S
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ADDENDUM NO.2,

IT IS UNDERSTOOD AND AGREED that with effect from
the 8TH MAY, 1967 the 1ist of Excluaslons shown in the Second
Schedule are cancelled and replaced as followsi-

2, Exolusions of Business under this Agreement)

Direot Motox Businessa

Life Bupinesa

Direct Marine Business

Obligatory Participating Reinspurance Treaties
Guarantee Bonds

Financial Guarantees

Stop Lose Reinsurance Treaties including Aggregate
! Exocean Loss

Loes Excess Treaties ocovering loss Excess Portfolios
of Reinsurers

Riska covering exolusively the Earthquake Haxard

Third Party Liability Riske covering Malpraotioce
inoluding Excess Layers

Motor Excess Loss Business from the Continent of

Europa other than the United Kingdom,
Professional Indemnity Busineses anywhere in the
World other than the United Kingdom, U,S.A, and
Austfalia’ (Maximuw participation of %0% any one
acceptance and to follow the lead of a Lloyd's
Underwriter)

Aviation Hull & Liability Business

Fire Business emanating from Belgium, Austria and
Canada

German Buspiness

Accident Business limited %o a maximuw participation
of 50X any one acceptance.

SIGNED in London, England this fo day of 1967.
For and on behalf of M, E. RUTTY UNDERWRIIHHG/AGENCY

LIM

SIGN in the presence of

. L/ R e Ll LR R R R . LN RN N N assoseRe

Duly‘autherised officer.

SIGNED in Cologne, Gerwany this 27"/ day of 7-<5 1967,

Yor and on bohalf of AGRIPPINA VERSICHERUN
AKTIENGES.

SIGNE%:{E;;;Z preaence of i
O P A A T T R E e ) Vanaideseviaibe . ve

Duly authorised officer,
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SCHEIBER & PARTNER Dr. Peter Scheiber

Rechtsanwiilte « Notare Rechtsanwalt, Notar

Peter A. Bengelsdorf

Carl-W. Kiefer

Rechtsanwalt, Notar

Gernot A, Warmuth, LL.M.

Rechtsanwalt, Attorney at Law {California}
Fachanwalt fir Handels- und Gesellschaftsrecht

Dr. Sylvia PlaBmann

Special Deputy Liguidator Rechtsanwaltin

The Home Insurance Co. 1.L.

Fachanwdltin fir Versicherungsrecht

61 Broadway, 6™ Floor Dr. Angelika Krug, LL.M.

New York, N.Y.
USA

Per E-Mail

Rechtsanwiltin, Notarin
10006 Fachanwdltin fir Bau- und Architektenrecht

Dr. Robert Unkrich

Rechtsanwalt

Alexandra Machwirth

Rechtsanwdltin

Kennedyallee 97
60596 Frankfurt am Main

SUBJECT to CONFIDENTIALITY PROVISION & (069) 61003-0

& (069) 61003-100

Frankfurt, den 13.04.2012
laz: 914/96D69
Fr, Volz b/

B (068)61003-211
warmuth@scheiberpartner. de

Re: The Home Scheme of Arrangement
Letter to AFIA Scheme Creditors of 12 Dec 2011

Dear Pete:

This letter is in response to your request of 12
December 2011 for a substantiated ultimate valua-
tion analysis of Agrippina’s claims against The
Home. We understand that our evaluation analysis
will serve as the basis for The Home’s commutation
negotiation with their reinsurer ACE and that it
will be treated as confidential and shared with
representatives of ACE only. Any disclosure to
third parties, including other AFIA cedants, would
require the prior written approval by Agrippina.

Per your request, we have divided the evaluation
analysis of Agrippina’s reinsurance claims into
five parts, (1.) Paid/Billed Losses, (2.) Case
Reserves, (3.) IBNR, (4.) Discount Rate Applied to
Case and IBNR, and (5.) a valuation summary of
Agrippina’s reinsurance claims.

Partnerschafisregister AG Frankfurt am Main, PR 1187
USHIDNr. DE 112157213
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Please note

e That pursuant to both Reinsurance Contract "“R”
between The Home and Agrippina of (01 December
1977 (or around that time} and the Settlement
Agreement between The Home and Agrippina dated
30 November 2004 The Home shall not only be
liable to idemnify Agrippina for the fixed
pool share of Agrippina’s Rutty policy liabi-
lities but also shall bear certain pool admi-
nistration responsibilities and respective
costs of Agrippina as further described 1in
said Settlement Agreement;

¢ That, as a result, Agrippina’s Rutty related
inwards and outwards claims are being pro-
cessed (denied/calculated/admitted) by The
Home with the assistance of ACE;

¢ That, as a result, Agrippina’s Rutty related
reserves are being maintained by The Home with
the assistance of ACE;

e That, because of limited access to more cur-
rent data, Agrippina has decided to base the
following analysis on the reserve data
provided by ACE for the first quarter of 2012
and, regarding paid losses, on all claims up
to and including Claim No. INTL277984-35;

e That it 1is Agrippina’s understanding and be-
lief that those reserves maintained by ACE/
The Home are appropriate and do require
neither downwards adjustments because of
redundancies nor upwards adjustments because
of known but undocumented risks, except where
otherwise expressly indicated;

e That Agrippina’s information regarding their
pool share where the other Rutty Pool member
Nationwide fronted is Ilimited which is why
that portion of the claim requires an upwards
risk adjustment;

e That such upwards risk adjustment for unknown
pool share claims of Agrippina where Nation-
wide fronted have been incorporated in and
made part of the IBNR evaluation;

2 /7
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That the following information on losses, re-
serves and IBNR is on the basis of Agrippina’s
pool share (and not at Rutty Pool level);

That, due to the poor quality of the Rutty
Pool records and Agrippina’s limited access to
such records, the IBNR calculations are cn the
basis of a simple benchmark method;

That for all of Agrippina’s Rutty Pool parti-
cipations from 1962 and 1967, the same bench-
mark IBNR load assumptions have been applied;

That the benchmark IBNR load assumptions are
as follows:

Asbestos:
Direct 250%
Treaty {(Proportional) 350%
Facultative 250%
Excess of Loss (Non LMX) 350%
Excess of Loss (True LMX) 500%
Pollution:
Direct 100%
Treaty (Proportional) 100%
Facultative 100%
Excess of Loss (Non LMX) 100%
Excess of Loss (True LMX) 0%
Health:
Direct 100%
Treaty (Proportional) 100%
Facultative 100%
Excess of Loss (Non LMX) 100%
Excess of Loss (True LMX) 100%
Attritional:
Direct 50%
Treaty (Proportional) 50%
Facultative 50%
Excess of Loss (Non LMX) 50%
Excess of Loss (True LMX) 50%

That inflation risks and other unknown risks
have already been considered and incorporated
into the IBNR loads;

3/ 7
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e That it 1is Agrippina’s understanding that,
upon commutation between The Home and ACE, The
Home will return to Agrippina all rights and
chligations owed by and among both parties
pursuant to Relinsurance Contract “"R”;

¢ That the value of reinsurance assets not al-
ready collected by ACE and to be reassigned by
The Home/ACE to Agrippina on the one hand and
Agrippina’s costs for continuing the pool ad-
ministration on the other hand (including ex-
penses for declaratery judgment and service
fees) are difficult to ascertain in advance
and that they could turn out to reach, more or
less, the same (cost) value;

e That the foregoing cost and value analysis is
on the basis that Agrippina would get substan-
tial time and support as well as all documen-
tation and electronic data which will be ne-
cessary to continue with the administration of
Agrippina’s pool responsibilities in a timely
and cost effective manner;

e That Agrippina’s rough estimate of necessary
time to run-off its participation in the Rutty
Pool is seven (7) years from the time of full
return of the administration responsibilities
by The Home to Agrippina;

e That Agrippina’s expectations regarding value
of returned reinsurance assets, future costs
of administration and The Home’s as well as
ACE’s support in the taking-over of the pool
administration by Agrippina have been made
part of and included in the IBNR calculations;
and

* That, regarding unpaid items “pre 2003”7, Ag-
rippina applied the following currency ex-
change rates to convert foreign currencies in-
to USD:

CAD ~-> USD 1,00
AUD -> USD 1,00

GBP -> USD 1,50
EUR -> USD 1,30

In consideration of the foregoing, Agrippina’s
claim valuation analysis is as follows:

4 /7
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1. Paid/Billed ILosses

1.1 Total Paid Losses

Accepted insolvency claims: UsSD 5,158,802
Reduced by set-offs: USD 4,095,332
Plus Unpaid Ttems "“"Pre 20037 UsD 295,331

UsD 1,358,801

Regarding the paid losses, please find at-
tached copies of the following three docu-
ments for your further information:

e NOD List per 31 March 2012
o EFE-mail of 19 July 2011

e M,.E.Rutty Pool Summary Statement of Paid
Losses 1962-1967 u/w yrs 4™ Qtr 1996 to
4" otr 2002 - Net Settled Balances
(which should actually say “Agreed but
Unsettled Balances”)

The agreed but unsettled balances for the pe-
riod up to yearend 2002 will be subject to an
upcoming c¢laims submission by Agrippina to
The Home. It is Agrippina’s understanding
that unpaid items may be subject to time bar
defenses by The Home which is why the total
amount of paid losses has been provisionally
adjusted downwards to

USD 1.3 Mio.

1.2 Total NOD Amounts
USD 5,158,802

1.3 Amount of Billed Losses for which AISUK has
issued inquiries

Generally unknown

1.4 Amount of Paid Losses Awaiting Submission to
AISUKR

Generally unknown

1.5 Total Amount of London Market Fees

Generally unknown

5 /7
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2. Case Reserves

2.1 Total of Reserves Maintained by The Home and
ACE on behalf of Agrippina

UsD 14.3 Mio

2.2 Total of Reserves Not Yet Submitted to AISUK

Generally unknown

2.3 Reserves by Loss Type/Line of Business with
breakout of submitted and non-submitted re-

serves
2.3.1 Asbestos Reserves UsSD 7.4 Mio
2.3.2 Pollution Reserves USD 5.6 Mio

2.3.3 Other Mass Tort (Health) UsDh 0.6 Mio

2.3.4 General Casualty Business USD 0.7 Mio

3. IBNR (Best Case - Average)

3.1.1 Asbestos Reserves (389%) USD 28.8 Mio
3.1.2 Pollution Reserves (73%) USD 4.1 Mio
3.1.3 Health (100%) USD 0.6 Mio

3.1.4 Attritional (50%) USD 0.3 Mio

Total IBNR loads USD 33.8 Mio

4. Discount Rate Applied to Case and IBNR

As discount rate, Agrippina proposes a flat
percentage of 1,24 (%) which 1s the current
rate for investments in German treasury bonds.
This flat percentage is without adjustments for
payments to creditors/cedants within the 7-
year-period. Based on the proposed discount
rate, case reserves and IBNR have been multi-
plied by a factor of 0.91735 for purposes of
calculating Agrippina’s claims.

6 /7
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5. Summary of Reinsurance Claims

Case and IBNR UsD 48.1 Mio
Case and IBNR after discount USD 44.1 Mio
Paid Claims Usb 1.3 Mio

TOTAL CLAIM USD 45.4 Mio

Please do not hesitate to contact me if you have
any questions. Best wishes for the commutation
negotiation.

Very truly yours,

SCHEIBER & PARTNER
Rechtsanwédlte und Notare
Frankfurt am Main

'\/f\f\/ ol A

{ (G. Warmuth)
Rechtsanwalt

7/7
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, SS. SUPERIOR COURT
Docket No. 217-2003-EQ-00106

In the Matter of the Liquidation of
The Home Insurance Company

AFFIDAVIT OF ROBERT BUHLER
_ INSUPPORT OF ZURICH INSURANCE PLC, GERMAN BRANCH AND
WURTTEMBERGISCHE VERSICHERUNG AG’S OPPOSITION TO LIQUIDATOR’S
MOTION FOR APPROVAL OF CLAIM AMENDMENT DEADLINE

I, Robert Biihler, hereby depose and say:

1. I am the Run-Off Manager of Wiirttembergische Versicherung AG
(“Wiirttembergische™).

2. I submit this affidavit in support of Zurich Insurance plc, German Branch
(“Zurich”) and Wiirttembergische’s Opposition to Liquidator’s Motion for Approval of Claim
Amendment Deadline. The facts and information set forth are either within my own knowledge
gained through my close involvement with this matter, in which case I confirm that they are true,
or are based on information provided to me by others or documents in Wiirttembergische’s files,
in which case the stated facts are true to the best of my knowledge, information, and belief.

3. I joined Wiirttembergische in 2008, but from my review of company records, | am
aware that on or about June 4, 2004, Wiirttembergische filed its proof of claims in The Home
liquidation proceeding. A true and accurate copy of Wiirttembergische’s proof of claims is
attached hereto as Exhibit B-1.

4. The proof of claim explicitly states that Wiirttembergische’s reinsurance claims

were unknown, that The Home and its reinsurer had been handling the claims and only they were

in a position to fully quantify Wiirttembergische’s reinsurance claims, and that

1
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Wiirttembergische’s reinsurance claims against The Home included incurred but not reported
claims (“IBNR”). (See Ex. B-1 at 2-3.)

S Wiirttembergische Feuerversicherung, Aktiengesellschaft in Stuttgart (“WFA”)
was a member of a group of companies that wrote insurance and reinsurance through the M.E.
Rutty Underwriting Agency Limited (the “Rutty Pool”). The business of WFA has now been
assigned to Wiirttembergische within the Wiistenrot & Wiirttembergische AG group of
companies. Wiirttembergische participated on the risks written for the Rutty Pool from 1964 to
1967.

6. In the mid-2000s, the Liquidator proposed settlement agreements between The
Home Estate and a number of The Home’s cedents, including Wiirttembergische (collectively
the “AFIA Cedents”), under which Wiirttembergische and the other AFIA Cedents agreed to
submit all of their reinsurance claims to the Liquidator, who would then submit them to
ACE/Chubb and other reinsurers of The Home to recover reinsurance payments for the benefit of
The Home’s creditors. A true and accurate copy of the settlement agreement between The Home
and Wiirttembergische (the “Settlement Agreement”) is attached hereto as Exhibit B-2.

7. Pursuant to the Settlement Agreement, The Home is obligated to investigate,
adjust and admit or refute liability for all claims brought by insurance policyholders and cedent
insurance companies of Wiirttembergische as an AFIA Cedent. (See Ex. B-2 at ] 13.)

8. Due to the long-tail nature of much of the Rutty Pool business, which includes
liability for asbestos, pollution and other types of long-tail claims, injured parties continue to file
claims against the policyholders and ceding insurers of the Rutty Pool members, including

Wiirttembergische. Those claims are fully reinsured by The Home and, in turn, ACE/Chubb.
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9. At this time Wiirttembergische lacks sufficient information to calculate and
provide to the Liquidator a reliable estimate of its IBNR arising from its Rutty Pool business.
ACE/Chubb, as The Home’s claims handling agent for the Rutty Pool business, possesses the
claims information needed to prepare a reliable IBNR estimate. Neither ACE/Chubb nor the
Liquidator has provided Wiirttembergische with an IBNR estimate for Wiirttembergische’s share
of the Rutty Pool business that The Home reinsures on a 100% basis.

10.  Moreover, according to recent estimates provided by CISUK (an ACE/Chubb
entity), Wiirttembergische and the other Rutty Pool members standing alone have approximately
(a) $25.9 million in outstanding losses/case reserves for reported and known asbestos claims; (b)
$4.2 million in outstanding losses/case reserves for reported and known environmental claims;
(c) $1.7 million in outstanding losses/case reserves for reported and known health claims; and (d)
$1.9 million in outstanding losses/case reserves for “other” reported and known long-tail claims.

11. Since 2009, I have had regular telephone conversations, as well as meetings in
England, with representatives of the Liquidator of The Home and with personnel administering
the inwards claims exposures of the Rutty Pool, which The Home fully reinsures (and in turn
ACE/Chubb fully reinsures). From 2012 onwards, these discussions have addressed the efforts
of the Liquidator to negotiate an agreement between The Home Estate and its reinsurer of the
Rutty Pool business, ACE/Chubb, under which ACE/Chubb willi pay The Home Estate a
negotiated sum in return for the complete discharge of all obligations between the parties under
their reinsurance contract covering the Rutty Pool and other business relating to the AFIA
Cedents’ claims exposures (including the paid loss, case reserves and IBNR claims exposures of
Wiirttembergische and Zurich arising from the Rutty Pool which are fully reinsured by The

Home and in turn ACE/Chubb).
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12.  On April 13, 2012, I sent a letter to the Liquidator, in response to his request of
December 12, 2011, providing Wiirttembergische’s ultimate valuation analysis of its total case
reserves and IBNR for their Rutty Pool claims exposures. True and accurate copies of this

correspondence are attached as Exhibits B-3 and B-4. Based on conversations with

representatives of the Liquidator, I understood that this analysis would serve as the basis of the
Liquidator’s commutation negotiations with ACE/Chubb. 1 did not receive any response from
the Liquidator to my letter.

13, In September 2012, I was informed in discussions with representatives of the
Liquidator that ACE/Chubb was serious about negotiations to commute these Rutty Pool
exposures including a negotiated and agreed IBNR value. However, despite having been assured
in the years since 2012 that such a commutation would be pursued, representatives of the
Liquidator have not provided to me any details of such negotiations. Despite my requests in
discussions with representatives of the Liquidator and/or ACE/Chubb over the years since then,
neither the Liquidator nor ACE/Chubb has shared with Wiirttembergische any IBNR
methodology or calculation that has been used in these negotiations. Given their central roles
and access to the necessary information for preparing a reliable estimate of IBNR on the Rutty
Pool claims exposures, it is my understanding that the Liquidator and/or ACE/Chubb have
possessed all of the required data to perform these IBNR calculations. Wiirttembergische does
not possess this essential data.

14. While quarterly reports of gross case reserves are shared with Wiirttembergische,
Wiirttembergische does not have sufficient information to be able to perform a reliable estimate
of its Rutty Pool IBNR. As a result, Wiirttembergische is unable to engage in negotiations with

the Liquidator or its agent claims handler to commute this IBNR.

4
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct to the best of my knowledge.

Executed on November 18, 2019.

77

Robert Biihler
Run-off Manager
Wiirttembergische Versicherung AG
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Urkundenrolle UR O 3691 /2019 UZ 9728/2019

Certificate verifying signature

| hereby certify that this document was signed in my presence by
Mr. Robert Buhler,

born on 16.06.1971,

business address Gutenbergstrale 30, 70176 Stuttgart, Germany

- identified by means of his German identity card -

Kornwestheim, the 18.11.2019

ian Oberdorfer
Notary
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Name: Alexander Danyi
Telefon / Phone: (+49-711) 662-1171
Telefax: (+49-711) 662-2030
E-mail: Alexander.Danyi@ww-ag.com

4 Wistenrot & Wirttembergische AG, D-70163 Stuttgart

The Home Insurance Company in Liquidation
P.O. Box 1720

Manchester

New Hampshire 03105-1720

USA

By registered mail and fax (001-603 634 0425)

Stuttgart, 04.06.2004

The Home Insurance Company in Liquidation
Wiistenrot & Wiirttembergische AG — Proof of Claim

Dear Sirs,
We refer to the Proof of Claim Form we have attached and would like to explain some details in

relation to our Claim.

The M.E. Rutty Pool and Wiirttembergische’s participation

The M.E. Rutty Pool was in existence from 1962 to 1967. In these years the M.E. Rutty Underwriting
Agency Limited (“Rutty”) underwrote risks on behalf of the Pool. The risk written comprised direct
business, reinsurance of US cedants and London Market reinsurance. Each Pool Member entered into
an agency agreement with Rutty and agreed to take a certain percentage of the risk so written. These
Pool Shares changed from time to time. Often all of the Pool Members in the relevant underwriting
year did not directly write their relevant proportions of the risk underwritten by Rutty. Instead of that,
one or more of the Pool Members were “fronting” the risk, in the sense that those fronting companies
were directly writing the risk, as between themselves and the insured or reinsured.

Wirttembergische Feuerversicherung AG of Stuttgart/Germany was a member of the M.E. Rutty Pool
from 1964 to 1967. Wiarttembergische's ariginal pool shares were 15% from 1964 to 1966 and 18.75%
in 1967. Wastenrot & Wairttembergische AG (“Warttembergische*) is the successor of
Wirttembergische Feuerversicherung AG.

The question of insolvency of a Pool Member was addressed in a separate agreement between the
pool members under which, in the event of an insolvency, the remaining solvent participating Pool
Members would be liable for their proportionate share of the unpaid loss. So far three Pool Members
are insolvent. In March 1997 Provisional Liquidators were appointed for North Atlantic Insurance
Company Limited (formerly British National Life Insurance Society Limited). In the meantime there is a
Scheme of Arrangement implemented. FAI Insurances Limited (formery Australian & International) is
in liquidation since 2001. Finally, in August 2002 administrators were appointed for AFG Insurances
Limited (formerly The Automobile Fire & General Insurance Company of Australia Limited).

356



Wiustenrot &Wiirttembergische

AKTIENGESELLSCHAFT

Reinsurance Contract R

In 1977 the Home Insurance Company of New York (‘the Home') agreed to reinsure
Wirttembergische Feuerversicherung AG as underwritten for by M.E. Rutty Underwriting Agency
Limited (“Reinsurance Contract R*). The Home acted as a fronting company for the American Foreign
Insurance Association (AFIA). Reinsurance Contract R covered all losses presented for payment on or
after 1 January 1977 arising out of the Reinsured's 1964, 1965, 1966 and 1967 underwriting
accounts. We have attached a copy of the wording and a copy of the slip of Reinsurance Contract R

There have been various disputes in the past between Warttembergische and the Home about the
construction of Reinsurance Contract R. While the legal relationship between the two parties in
respect of Reinsurance Contract R is not established completely, we would like to refer to some
English judgments that were rendered in the past in this context.

The Judgements of Evans J (November 1992) and the Court of Appeal (June 1994) in essence rule
that on a true construction of Contract R Home was substituted for Wiirttembergische as a member of
the M.E. Rutty Pool and Wiirttembergische were to have no further part in the business of the run-off
of the Pool.

Waller J (June 1996) held that according to Reinsurance Contract R the Home was to relieve
Warttembergische from any further part in the run-off and consequently Wiirttembergische should not
have to incur any further expenditure either in respect of claims and expenses or costs as from 1%
January 1977. Furthermore, the Home was not permitted to argue that they had no obligation to
continue with the run-off.

Judge Kershaw QC (November 1997) and the Court of Appeal (March 1999) ruled on the issue,
whether Home was obliged to indemnify Warttembergische for any increase in its liability pursuant to
the reallocation of the share of an insolvent pool member amongst other pool members as required by
the pool agreements. They held that this increase would not be covered by Reinsurance Contract R,
since it would arise as a consequence of the insolvency of another Pool Member and not as a
consequence of the placement by Rutty.

On the basis of these judgments Reinsurance Contract R does not only cover losses, but also
expenses and costs that are associated with the administration of the run-off and which will crystallize
in the course of the run-off.

Administration of the M.E. Rutty Pool

ACE INA Services UK. Limited (AISUK) (formerly CIGNA Services UK Limited (CSUK)) has
administered the M.E. Rutty Pool for the Home in recent years.

There have been continuously difficulties with respect to the administration and in 2003 AISUK
stopped the administration due to the Home's liquidation.

Wirttembergische does not know to what extent AISUK or the Home have paid for claims, expenses
and costs that have arisen in connection with Wirttembergische's involvement in the M.E. Rutty Pool.
It might be that claims have not been paid for which the Home is liable under Reinsurance Contract R.
It might also be that claims have been paid for which the Home is not liable.

However, since AISUK stopped the administration of the Pool, Wiirttembergische increasingly has
been approached by cedants of the M.E. Rutty Pool which asked for the payment of claims.

As a result of the lack of information and transparency with respect to the administration
Wirttembergische now experiences difficulties in submitting claims in the Home Liquidation.

Amount of Wiirttembergische’s claims

Due to the uncertainties described above Wiirttembergische is currently not in a position to specify the
the amount of its claim.

Warttembergische's claim consists of Paid Losses, Outstanding Losses and IBNR.

We have attached a summary statement of Paid Losses for the period of 4" Quarter 1996 to 4"
Quarter 2003 received from AISUK. Furthermore, please find attached a summary statement of
Outstanding Losses as at 4" Quarter 2003 provided by AISUK.
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As to IBNR, KPMG estimated in an analysis in 2000 an IBNR loading of 268% of the notified
outstanding losses. We consider this loading to be minimal in the light of the recent developments on
asbestos and pollution.

For the sake of completeness we would like to point out that we have entered into an agreement with
the Liquidator of the Home in March and May 2004 in which the Liquidator agreed not to oppose a
withdrawal of our proof of claim filings should the intended Scheme of Arrangement between the
Home and the AFIA Cedants not be implemented or terminated by the Liquidator.

Please note that | will be out of office from Thursday 10" June 2004 to Friday 18" June 2004. In
urgent cases please contact:

Mr. Michael Gollhofer

Tel.: 0049-711 662 1347

Fax: 0049-711 662 2030

Email: michael.gollhofer@ww-ag.com

Please confirm safe receipt of this letter.
Should you have any queries please do not hesitate to contact us.
Kind regards,

Wirttembergische Versicherung AG
im Auftrag der

Wausten[ot & Warttembergische AG .
\@c .r)\(\rl-/‘. Q— ®n-w
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PROOF OF CLAIM FOR LIQUIDATOR'S USE ONLY
The Home Insurance Company, DATE PROOF OF

Merrimack County Superior Court, State of New Hampshire 03-E-0106 CLAIM RECEIVED

Read Carefully Before Completing This Form

Please print or type

The Deadline for Filing this Form is June 13, 2004.

You should file this Proof of Claim form if you have an actual or potential claim against The Home Insurance Company
of any of its former subsidiaries* (“The Home”) even if the amount of the claim is presently uncertain. To have your
claim considered by the Liguidator, this Proof of Claim must be postmarked no later than June 13, 2004. Failure to
timely return this completed form will likely resull in the DENIAL OF YOUR CLAIM. You are advised to retain a copy
of this completed form for your records.

1. Claimant’s Name: Wl:.‘i‘\-tV\\'Ofg- W&HEM{QQV%:MG\ If your name, address,

\ e-mail address, or telephone
number set forth above are
?OA? L S -\,\,'{'\'qa,q-'t—‘ G\Q,\'\J\ACLV] U incorrect, or if they change,
< 1 J _ you must notify the )
3. Claimant’s Telephone Number: (00 Y ?A/‘ G G 2. /[/1 '} /( Liguidator so fh‘ can advise
Fas Mamber: ((_pq y /t 0 you of new information.
Qﬂﬁ,\_@ ww - ag, Com

Email address: QR X0y,
4. Claimant’s Social Security Number, Tax ID Number or Employer ID Number:

2. Claimant’s Address:

5. Claim is submitted by (check one):

a) ___ Policyholder or former policyholder

b) ____ Third Party Claimant making a claim against a person insured by The Home
¢) __Employee or former employee

d) ____ Broker or Agent

e) General Creditor, Reinsurer, or Reinsured

f) _____State or Local Government Entity

g) __ Other; describe:

Describe in detail the nature of your claim. You may attach a separate page if desired. Attach relevant documentation in
support of your claim, such as copies of outstanding invo'ges. contracts, or other supporting documentation.

&Q(.Qu_«‘y.mﬂmﬂ_u_- :

6. Indicate the total dollar amount of your claim. If the amount of your claim is unknown, write the word “unknown”, BUT
be sure to attach sufficient documentation to allow for determination of the claim amount.

$‘Mmﬁf amount is unknown, write the word “unknown™).

7. If you have any security backing up your claim, describe the nature and amount of such security. Attach relevant
documentation.

8.  If The Home has made any payments towards the amount of the claim, describe the amount of such payments and the
dates paid:

9. Is there any setoff, counterclaim, or other defense which should be deducted by The Home from your claim?

10. Do you claim a priority for your claim? If so, why:

11.  Print the g3
Nume:l

Address:

e, addres.:ind telephone number of the person who has completed this form.
: N \

2, VY

* The Home Indemnity Company, The Home Insurance Company of Indiana, City Insurance Company, Home Lloyds Insurance Company
of Texas, The Home Insurance Company of Illinois, and The Home Insurance Company of Wisconsin.
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14.

If represented by legal counsel, please supply the following information:
a. Name of altorney:
b. Name of law firm:
¢. Address of law firm:

d. Attorney’s telephone:
e. Attorney’s fax number:
f. Attorney’s email address:

Ifusmg a judgment against The Home as the basis for this claim:
Amount of judgment
. Date of judgment
Nuame of cuse
Name and location of court

Court docket or index number (if any)

ecoe

i

If you are completing this Proof of Claim as a Third Party Claimant against an insured of The Home, you must

conditionally release your claim against the insured by signing the following, as required by N.H. Rev. Stat. Ann. § 402-C:40 It

I, (insert claimant’s name), in consideration of the right to bring a
claim against The Home, on behalf of myself, my officers, directors, employees, successors, heirs, assigns,
administrators, executors, and personal representatives hereby release and discharge (insert

name of defendant(s) insured by The Home), and his/her/its officers, directors, employees, successors, heirs, assigns,
administrators, executors, and personal representatives, from liability on the cause(es) of action that forms the basis for
my claim against The Home in the amount of the limit of the applicable policy provided by The Home; provided,
however, that this release shall be void if the insurance coverage provided by The Home is avoided by the Liquidator.

Claimant’s signature Date

All claimants must complete the followipg:

Any person who
M H}L\Q.E.(.f (T\OU. L\ (insert individual claimant’s name or name of ]

knowingly files a

pere.on completing this form for a legal éﬂllly) subscribe and affirm as true, under the penalty statement of claim
of perjury as follows: that I have read the fopegoing proof of claim and know the contents thereof, containing any false
that this claim in the amount of ___s.unj.mww dollars or misleading

(% ) against The Home is justly owed, except as stated in item 9 above, and information is

that the matters set forth in this Proof of Claim are true to the best of my knowledge and belief. sulguct to eretindl

I also certify that no part of this clalm has been sold or usmgnech( - _and civil penalties.
e . Y\, 9%“ Stutigart, 04. Juni lﬂ[ll.—m._

\‘ﬁaimanl's signalurcu Wnntembe'}brsche verSiCherung AG
Send this completed Proof of Claim Form, postmarked by June H‘, Mtﬁg der
Wiistenrot & Wiirttembergische AG

The Home Insurance Company in Liquidation
P.O. Box 1720
Manchester, New Hamipshire 03105-1720

You should complete and send this form if you believe you have an
actual or potential claim claim against The Home
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